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PREFACE TO THE ELEVENTH EDITION. 



The object of the following work is to present within 
a small compass a popular and practical statement of 
the most important portions of parochial law. Few 
subjects have a wider interest ; for the parish is the 
unit of that great system of local self-government 
which is the foundation of English freedom. And 
although that self-government is now conducted to a 
considerable extent^ in larger districts^ through more 
complicated arrangements, and with a greater inter- 
ference on the part of the Government of the country, 
than formerly, the ancient parochial organization is in 
many important respects untouched, while in almost 
every instance where this is not the case, the old is 
wisely incorporated with the new machinery. Not- 
withstanding all the innovations introduced by modem 
legislation, it is still the province of " parish law '* to 
regulate our rights and duties in regard to the Estab* 
lished Church. It is by parish officers that the high- 
ways of the country are maintained and preserved. 
To them is committed the execution of recent acts for 
improving the sanitary condition of the country. They 
are still in some degree responsible for the preserva- 
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tion of the peace. Local taxation is almost entirely 
levied through their intervention. And although, 
under the New Poor Law, parishes have been com- 
bined into unions, it is by the separate parishes that 
the administrators of the new system are elected; 
and to these we have to recur when we investigate the 
right of the poor to relief, their privilege (or disability) 
of settlement, and their liability of removal. The 
legislation relating to these and many other topics is 
embraced in the general expression ^^ parish law.^' It 
is a wide field, which in the professional library eir- 
braces bulky volumes, and it is, therefore, with due 
diffidence and a becoming sense of imperfection, that 
we submit this slight attempt .to place a mastery of 
its salient features within the compass of a few hours' 
reading. 

Since the tenth edition of this work was published 
there has been no legislation of a large or compre-- 
hensive character in relation to that portion of Local 
Government which forms the subject of the present 
work. But the law, on a number of points embraced 
in the following pages, has been altered, added to or 
indirectly affected by the Allotments Acts, 1887-90, 
the Local Government Act, 1888, and by other Acts 
incidentally dealing with branches of local government 
that are more or less connected with or dependant 
upon parochial organisation, A good many modifica 
tions of the text on matters of detail, often of consider- 
able importance, having been thus rendered necessary, 
the present edition has been carefully revised; the 
new legislation and the result of recent decisions being 
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noted and incorporated with the text. And we venture 
to hope that with these corrections this eleventh edition 
of onr little work will be found to contain a correct 
summary of Parish Law as it exists at the present 
date. 

If Texflb Gaebsits, 
February, 1891. 
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CHAPTER I. 

OV TBE PARISH AND PARISHIONEBt. 

Thk parish is the integer both of our political and 
onr ecclesiastical systems. But although in modem 
times it has been equally important in relation to 
either^ there is no doubt that^ in the first instance, it 
bore exclusive reference to the latter system. The 
earliest territorial divisions recognized by the church 
were^ unquestionably^ dioceses. The subsequent divi- 
sion of these into parishes was the result of the growth 
of population. Mlien Christianity was struggling with 
surrounding heathenism^ it is probable that the whole 
of the spiritual staff of a diocese was attached to the 
person of the bishop, and that its members were de- 
spatched by him, more as missionaries than as perma- 
nent ministers, into the different portions of his dio- 
cese. But as the numbers of believers increased, it 
became necessary that resident clergymen should be 
always at hand to administer to them the consolations 
of religion ; and the natural result was, the division ol 
the diocese into separate parishes, each with its own 
pastor. Moreover, the landlords, partly from motives 
of piety, and partly from a desire to strengthen the ties 
which bound their tenants to them, early began to 
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build clmrches upon their estates^ and (with the sane* 
tion of the ecclesiastical authorities) to compel their 
dependants to pay their tithes to the support of these, 
instead of distributing them amongst the clergy of the 
diocese generally. The district whose tithee were thai 
appropriated to a particular church became a distinct 
parish* That parishes were, for the most part, thus 
formed/is clear from the fact that the boundaries of 
the oldest parishes are generally conterminous with 
those of one or more manors — ^probably originally be- 
longing to the same lord. Considerable difference, of 
opinion prevails amongst antiquaries as to the period 
at which the division of England into parishes took 
pkce. No doubt it was not a sudden, but a gradual 
process, extending over one, or perhaps two centuries* 
It appears, however, nearly certain that it was com- 
pleted before the Norman Conquest, which occurred 
A*D. 1066. It must not, however, be supposed that the 
existing distribution of parishes ascends, in all cases, to 
that remote period. As population increased, the more 
extensive districts — particularly those embmced in the 
large towns — ^were divided and sub-divided, in order 
that their inhabitants might be brought more closely 
and immediately under clerical supervision. Besides 
those portions of the kingdom which thus became in- 
cluded in parishes, there were other lands which, either 
because they were in the hands of irreligious or care- 
less owners, or were situate in forests or deserts,* or 
for other unsearchable reasons, were never united to 
any parish, and were, therefore, extra-parochial. 

Although such places are still, in a certain sense^ 
* Blacksione'i Commeniariei| p. 114. 



OP THE PARISH AND PARISHIONERS. 3 

extra-parochial, ihey no longer enjoy the immunity 
from local burthens which they formerly possessed. 
For by the 20 Vict. c. 19^ s. 1, it is enacted, that every 
place entered separately in the report'of the Registrar- 
General on the Census of 1851^ or which is there re- 
ported to be extra^parochial, and wherein no rate was 
then levied for the poor^ shall for all the purposes of 
the assessment to the poor-rate, the relief of the poor, 
the county, police, or borough rates, the burial of the 
dead, the removal of nuisances, the registration of 
parliamentary and municipal voters, and the registra- 
tion of births and deaths, be deemed a parish for such 
purposes, and shall be designated by the name assigned 
to it in such report ; and justices having jurisdiction 
over such place, or the greater part thereof, shall 
appoint overseers therein; and with respect to any 
other place being, or reputed to be, extra-paroehial, 
and wherein no rate is levied for the relief of the 
poor, such justices may appoint overseers of the poor. 
By sect. 4, the quarter sessions ot the recorder of a 
borough (if situate in a borofugh subject to his 
jurisdiction) may annex any extra-parochial place to 
an adjoining parish.* And then it was provided by 

* It is provided by the 42 So 43 Vict c. 64, d. 6, that 
where a parish was, at the time of the passing- of the Act 
20 Yict. c. 19, an extra-parochial place, and a representation 
is made to the Local Government Board that, by reason of 
the relatiye size and shape of such parish, and its position 
in respect to other parishes, the relief of the poor can be 
better administered if the same. or any part or parts thereof 
were amalgamated with the adjoining parish or parishes, an 
order may be madd in pursuance of the Divided Parishes 
and Poor Law Amendment Act, 1876, in relation to snch 
parishes in like manner as if the said parish was a divided 
parish (see post, p. 5). 
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the 29 & 30 Vict. c. 113 (the Poor Law Amendment 
Act^ 1866)^ that in all statutes^ except there shall be 
something inconsistent therewith, the word " parish '* 
shall signify a place for which a separate poor-rate is 
or can be made, or for which a separate overseer is or 
can be appointed. By these two Acts taken together, 
all extra-parochial places have now been, completely 
absorbed into the parochial system of the country, at 
any rate, in so far as relates to the administration of 
the poor laws. 

The boundaries of parishes generally depend upon 
ancient and immemorial custom. In most parishes 
in the country "perambulations" are made in Roga- 
tion' week, for the purpose of keeping up the memory 
of those boundaries ; and it is well established that 
parishioners are entitled to go over any man's laud 
in their perambulations. But an entry into a par- 
ticular house cannot be justified, or a custom to that 
effect supported, unless the house stands on the 
boundary-line, and it is necessary to enter it for the 
purpose of the perambulation. 

When a dispute arises with respect to the boundaries 
of a parish, the proper mode to decide the question 
is, in general, by an action in one of the courts of 
common law. For the purposes of rating^ indeed, the 
justices of the peace in sessions may decide ♦ in which 
of two neighbouring parishes improved wastes and 
drained and improved marsh-lands lie. Under the 
General Enclosure Act (8 & 9 Vict. c. 118, s. 39), the 
enclosure commissioners may settle the boundaries of 
any parish or manor in which land is to be enclose i* 
* Under the 17 Geo. II. c. 37. 
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And a similar power is given to the tithe commis- 
sioners (1 Vict. c. 69, s. 2), when the tithes of any 
parish or district are to be commuted. They can, 
however, only exercise it at the request of two-thirds 
in value of the owners of lands therein, signified in 
writing under their hands, or the hands of their agents, 
and signed at a parochial meeting called for the pur- 
pose. By the Local Government Act, 1888 (51 & 52 
Vict. c. 41, s. 5), the Goutnty Councils are entrusted 
with large powers for the alteration of parochial and 
other boundaries, but those powers can only be exer- 
cised with the sanction of the Local Government Boards 
and subject to confirmation of Parliament. 

It sometimes happens that a parish is divided so as 
to have its parts, or some of them, isolated in som« 
other parish or parishes, or otherwise detached. In this 
case the Local Government Board may (under 39 & 
40 Vict. c. 61), after local inquiry, make an order, 
to take effect at some period not less than three 
months from the date thereof, either for constituting 
separate parishes out of the divided parish, or for 
amalgamating some of the parts thereof with the 
parish or parishes in which the same may be locally 
included, or to which they may most conveniently be 
annexed, and providing where requisite for a change in 
the county of the parish or part of a parish* If, 
however, one-tenth in number and rateable value of 
the ratepayers in any parish affected by such order 
object in writing within three months, the order will 
only be deemed " provisional '* — i.e., it will require 

* See, as to the constrnction of this section, 42 db 43 Vict 
c. 54, 8. 5. 
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confirmation by Act of Parliament. The order of the 
Local Government Board is not to affect ecclesiastical 
divisions or municipal boundaries ; but if the parish 
affected by the order be included in a highway district^ 
its condition therein^ and the appointment of tlie 
way warden thereof^ is to be changed according to the 
terms of the order.* Overseers are to be appointed 
for the parish so created. And the order is not to 
affect any charitable endowment for the benefit of a 
divided parish. The operation of this Act^ as sub- 
sequently extended by the 42 & 43 Vict. c. 54, which 
provides that when part of a parish is on one side^ while 
the residue of the parish is on the other side, of the 
boundary of a municipal borough or of a county, or 
of a river, estuary, or branch of the sea, or where 
part of a parish is so situate as to be nearly detached 
from the residue of the parish, or is so situate aa 
to render the administration of the relief of the poor, 
or the local government of such part in conjunction 
with the residue of the parish inconvenient, the said 
parish shall be deemed a '^ divided '' parish, and the 
provisions of the 39 & 40 Vict c. 61, shall apply 
thereto. Further provision on the same subject was 
also made by the Divided Parishes and Poor Law 
Amendment Act, 1^82 (45 & 46 Vict. c. 58), which 
enacts that where any part of a parish (not wholly or 
partly situated in the metropolis) was isolated or 
detached from the other parts of the parish, and was 
wholly surrounded by another parish, such part shall, 
after the 25th of March, 1883, be amalgamated with 
the last-mentioned parish in the same way as if the 
* As to this see also 42 & 43 Viot. c. 54, s. 7. 
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amalgamatiaa had been effected by an order of the 
Local Government Board under the principal Act. 

We have hitherto spoken of '^ parishes'' which bear 
that character both for dvil and for ecclesiastical pur- 
poses. There is however^ a class of parishes generally 
called " new parishes/' which have reference only to 
the latter. Under certain acts of parliaments"^ the 
ecclesiastical commissioners may^ by an order in 
council^ divide any parish into two or more separate 
parishes for all ecclesiastical purposes^ and fix the 
respective proportion of tithes, glebe lands, and other 
endowments which are to remain to each. To thi» 
division, the consent of the patron of the living, and of 
the bishop of the diocese, is requisite ; and it can only 
take effect (except with the consent of the incumbent) 
at the next vacancy in the living. The incumbent of 
every new parish thus formed has the exclusive cure of 
souls within it, and the exclusive right of performing 
all ecclesiastical offices within its limits for the resident 
inhabitants thereof, who are thenceforth, for all eccle- 
siastical purposes parishioners thereof. 

For instance, when a district in which a church i» 
built is separated from an existing parish, and consti- 
tuted '' a new parish for ecclesiastical purposes," the 
law as to the solemnveation of marriage applies to 
persons who dwell in such new parish. Such per- 
sons are not entitled to resort to the old parish church 
for the publication of banns or solemnisation of mar- 
riage, these being ecclesiastical purposes in respect of 



* 6 & 7 Vict. c. 37; 7 & 8 Vict c. 94; 19 & 20 Vict 
c. 104; and 47 and 48 Vict 66. 
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which the new district with its church has become a 
separate and distinct parish. 

It sometimes happens that although a new district 
is constituted^ yet a church is not provided for or 
allotted to such district. In that case the ecclesiastical 
commissioners may^ with the consent of the bishop of 
the diocese, submit to the Queen in council a scheme 
for the dissolution of such district, and for the re- 
incorporation of its area in the parish or parishes, 
district or districts, out of which it was constituted, 
or for the addition of its area to some other parish, or 
parishes, &c., aa may appear most expedient to the 
commissioners. If an endowment has been provided 
for the district so dissolved, the scheme to which we 
have just referred must provide for its return to and 
revesting in the body or person who provided the same. 

We have just used the word parishioners. It may 
be as well to define its legal meaning. It includes 
^' not only inhabitants of the parish, but persons who 
are occupiers of lands, who pay the several rates and 
duties, although they are not resident nor do contribute 
to the ornaments of the church/^ 

^^ Inhabitants^' includes all '^housekeepers, though 
not rated to the poor, and also all persons who are not 
housekeepers ; as, for instance, those who have gained 
a settlement, and by that means become inhabitants/' 
Persons staying casually for a few weeks in a parish do 
not come under either of the terms ** parishioner '' or 
« inhabitant/' 



CHAPTER II. 

OF THE PARISH CHURCH AND CHURCHTAR9. 

The freehold of the body or nave of the church is 
in the parson^ and if any injury is done to it^ he ia 
the proper person to bring an action for damages. 
The '' aisles '^ of the church frequently belong, either 
. wholly or in part, to private families or individuals, or 
rather to particular estates within the parish, the 
owners of which, it is supposed, originally erected the 
aisle for the accommodation of themselves or their 
household. In support of such a claim, it is necessary 
not only that the right should have existed immemo- 
rially, but that the owners of the property, in respect 
of which it is claimed, should have repaired this part 
of the church from time to time. The freehold of 
the " chancel ^^ is in the rector, who is charged with 
the responsibility of repairing it. 

By the general law and of common right, all the 
pews in a parish church are the common property of 
the parish ; they are for the use, in common, of the 
parishioners, who are all entitled to be seated orderly 
and conveniently, so as best to provide for the accom- 
modation of all. They have indeed a claim to be 
seated according to their rank and station, but the 
churchwardens, who in this respect act as the oflScerg 
of the bishop of the diocese, and subject to his con* 
trol, are not, in providing for this, to overlook the 
claims of all the parishioners to be seated, if sittings 
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can be afiforded them. Accordingly, they are bonnd^ m 
particular^ not to accommodate the higher classes be< 
yond their real wants, to the exclusion of their poorer 
neighbours, who are equally entitled to accommodation 
with the rest, though they are not entitled to equal 
Accommodation ; supposing the seats not to be all 
equally convenient. And every parishioner has a right 
to a seat in the church without any payment, either 
for the purchase or as rent for the same ; and if neces- 
sary, occupiers of pews, who are not parishioners (hav- 
ing no prescriptive right therein), may be put out by 
the churchwardens, to enable them to seat parishioners. 
And although such occupier has purchased the seat, 
and it was erected under a " faculty,'^ * containing a 
clause permitting the party erecting the same to sell 
it, this will not avail against the common-law right 
of parishioners, for such permission in the faculty is 
illegal. 

An individual may, however, acquire such an exclusive 
right to a pew, that neither the churchwardens nor 
the bishop of the diocese can oust him. This arises 
either from a '^ faculty^* having been issued by a 
bishop of the diocese, granting the pew to him, or to his 
ancestors and their heirs, or to the owners of property 
now held by him in the parish. A long-continued enjoy- 
ment and repair of a pew by a man, his ancestors, or the 
holders of particular land, whether within or without 
the parish, will be held to presuppose a " faculty,^' and 
will confer a prescriptive right to the pew in question. 

Whenever it is determined to pull down or enlarga 
the church, or to make a new distnbution of th* 
* t.e. A permission or grant from the bishop. 
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pewt and sittings in the churcb^ the consent of the 
inhabitants^ in vestry assembled^ should be first ob- 
tained. This having been done^ the churchwardens 
should obtain a faculty from the bishop,* empowering 
them to make the necessary alterations, and a commis- 
sion is then issued to certain clergymen and laymen, 
authorizing them to allot the sittings. This they are 
generally directed to do in the following order : 1st, to 
those who had, before the issuing of the commission, 
seats by faculty or prescription, who are to have others 
allotted to them as near as may be to the site of their 
former seats ; 2nd, to those who have contributed by 
their subscriptions to the building, enlargement, or 
repairs, or have actually occupied seats, though not 
by faculty or prescription, who are to have sittings 
according to the amount of their subscription, their 
quality, and the number of their families, but only so 
long as they continue to abide in the parish, and habi- 
tually resort to church ; 3rd, to the rest of the inhabi- 
tants according to their station and requirements, and 
on the same tenure. 

If any person erects any pew or seat in a church 
without a licence from the bishop, or without the con- 

* One of the churchwardenB of a parish, accompanied by 
another parishioner, acting upon a resolution of the vestry, 
but against the expressed prohibition of the rector, and without 
any lawful authority from the bishop of the diocese, broke 
open with a crowbar the principal door of the parish church, 
and with the assistance of some workmen proceeded to alter 
tbe position of the pulpit, and to pull down and re-arrango 
certain of the seats within the church. Held, that all who 
took part in these proceedings had been guilty of a grate 
ecclesiaftical offence. .Dewdney v. Good, 7 Jurist N.S., 637. 

c 2 
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sent of the minister or churchwardens^ or in an incon- 
yenient place, or if he make the sides too high, it may 
be pulled down by order from the bishop or his arch- 
deacon, or by the churchwardens, or by the consent 
of the parson; but if any presume, without such 
authority, to cut or. pull down any seat annexed to the 
church, the parson may have an action of trespass 
tgainst the misdoer. 

if suflScient funds cannot otherwise be provided for 
the endowment of the church of a *'new parish,^^ annual 
rents may (with the sanction of the ecclesiastical com- 
missioners and of the bishop of the diocese) be taken 
for the pews or sittings. But half, at least, of the 
sittings must still be free, and it must be proved to the 
satisfaction of the commissioners that such seats are as 
advantageously situated as those for which a rent is 
taken. And by the New Parishes Acts and Church 
Building Acts Amendment Act, 1884 (47 & 48 
Vict. c. 65, s. 4), the ecclesiastical commissioners may, 
with the consent of the bishop of the diocese, and of 
every patron and minister affected thereby, revoke, in 
whole or in part, or in any way alter as they may see 
fit, the deed or other instrument by which the taking 
of pew rents is sanctioned (in the manner we have 
just mentioned) as an endowment for the incum- 
bent. 

The parish was by common law bound to provide 
everything necessary for the due and orderly celebra- 
tion of the services of the church and the administra- 
tion of the sacraments. Such are: — a communion- 
table, a pulpitj a reading-desk, a font, a chest for 
alms, a chalice, wine, bread, &c., a bible, prayer-book. 
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«nd book of homilies j bells^ ropes^ and a bier for tbe 

dead ; a table of the prohibited degrees of marriage, 

' and another of the ten commandments. Since the 

I passing of the Abolition of Church Rates Act, 1868, 

; there are, however, no means of compelling the parish 

to provide funds for the purchase of these articles. 

But it still remains lawful to purchase them out of 

any church rate voluntarily paid by the parishioners. 

Monuments, tomb-stones, &c., cannot be erected in 
a church or churchyard without the consent of the 
parson and churchwardens ; and also, strictly speak- 
ing, of the bishop of the diocese, whose jurisdiction id 
this matter is, however, rarely appealed to. He may, 
indeed, remove them if they are put up without his 
consent. After monuments have been erected they 
may be repaired ; and the churchwardens are bound to 
consent to this. 

If there be no custom that the parish or the owner 
of a particular estate should repair the chancel of the 
church, the responsibility of doing so rests at common 
law with the parson;* while the parishioners are 
charged with the duty of repairing the church. Since 
the abolition of compulsory church rates it is, how- 
ever, a duty the fulfilment of which there is no means 
of enforcing. If it be necessary to enlarge the 
church, or to pull it down and rebuild it, the consent 
of a majority of the parishioners declared at a meeting 
duly summoned, and upon proper notice, must be 
obtained. The churchwardens must also take care to 
« obtain the previous concurrence of the parish to a rate 

* In London there is a custom for the parishioners to 
lef air the chancel as well as the nave. 
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for the purpose — they cannot^ after the alterations are 
made^ call upon the parish to reimburse them. 

The freehold of a church being in the incumbent, 
the custody of the key lawfully belongs to him. One 
consequence of this is^ that unless he consents^ the 
parishioners cannot^ except on the occasion of divine 
worship, procure the ringing of the church bells. 

By 24 & 25 Vict. c. 97, s. 1, and the 27 & 28 Vict. 
e. 47^ any person unlawfully and maliciously setting 
fire to any church, chapel, meeting-house, or other 
place of divine worship, shall be guilty of felony, and 
shall be liable to be kept in penal servitude for life, or 
for any term not less than five years, or to be im- 
prisoned for any term not exceeding two years, with 
or without hard labour, and with or without solitary 
confinement ; and if a male under the age of sixteen 
years, with or without whipping.* By the 24 & 25 
Vict. c. 97, 8. 39, it is made a misdemeanour to mali- 
ciously destroy or damage any picture, statue, monu- 
ment or other memorial of the dead, painted glass, or 
other ornament or work of art in any church, chapel, 
meeting-house, or other place of divine worship, or in 
any church or burial-ground. And the 7 & 8 Geo. 4, 
I c. 30, s. 8, as amended by the 4 & 5 Vict. c. 56, s. 2, 
': enacts, that persons riotously assembled and demolish-^ 
' in^y or beginning to demolish, any place of worship 
(as above), are guilty of felony, and liable to trans- 
portation for not less than seven years, or imprison- 

* With respect to the punishment for breaking into or out 
of a church, chapel, or meeting-honse, or committing a felony 
therein, see 24 & 25 Viot. c. 00, s. 60 Is 51, and the 27 & 28 
Vict. c. 47. 
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ment with or without hard labour^ for not more than 
three years. By the 7 & 8 Geo. IV. c. 31, if any church 
or chapel, or any chapel for the religious worship of dis- 
senters be feloniously demolished, wholly or in part, by 
persons riotously or tumultuously assembled together, 
the inhabitants of the hundred are liable to com- 
pensate the persons damnified by the offence. By sect. 
8, where the damage does not exceed £30, the party 
damnified is not to proceed by action, but shall give a 
written notice of his claim for compensation within seven 
days to the high constable, who shall exhibit it within 
seven days to two justices, and they shall, within not 
less than thirty days, appoint a special petty session 
for hearing and determining such claim. Every action, 
by sect. 11, shall be brought in the name of the rector, 
vicar, or curate, or, if there be none, in the names of 
the church or chapel wardens, or in the name of any 
person in whom the property of the chapel is vested. 
And see further on this point the Riot (Damages) Act, 
1886 (49 & 50 Vict. c. 38), especially section 7. 
' At common law, the parishioners are bound to repair 
the fences of the churchyard, although custom may in 
particular cases throw the obligation upon either the 
parson or the owners of particular estates. But the 
parishioners have no power to cut down trees, or mow 
the grass of the churchyard, without the consent of the 
parson, to whom they belong. He can, however, onlycut 
down the trees (unless they are decayed) for the repair 
of the church or the parsonage-house. And although the 
freehold of the churchyard — as of the church — is in 
the parson, tombstones therein set up belo&g to those 
who erected them. 
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If an existing churchyard is fuU^ or is inadequate 
to meet the wants of the parish, the ecclesiastical com- 
missioners may (under 59 Geo. 3^ c. 134, s. 36) call 
upon the churchwardens to summon a meeting of the 
parishioners in vestry assembled, to take all necessary 
measures (including the levy of a rate) for enlarging 
such existing churchyard, or making an additional 
one. And the said commissioners are empowered to 
authorize any parish to purchase the necessary land, 
levy the requisite rates, and do other acts for the 
purpose of providing such additional churchyard 
accommodation. Whenever any land is added to a con- 
secrated churchyard, by the gift of any person, whether 
resident or not, in the parish or ecclesiastical district 
in which such churchyard id situated, such giver may 
reserve the exclusive rights in perpetuity of burial 
and of placing monuments and gravestones in a part 
of the land so added not exceeding 50 square yards, 
or a sixth of the whole.* 

On the other hand (under the 15 & 16 Vict. c. 85, 
extended by 16 & 17 Vict. c. 134, and amended 
by the 18 & 19 Vict. c. 128), the Queen in council, 
on the representation of a secretary of state, that 
sanitary considerations require the discontinuance of 
burial in any churchyard, or other burial-ground in 
London, or any other populous place, may order 
burials to be so discontinued, either wholly or undw 
certain conditions, after a day to be fixed.t Persons 

♦ 30 & 31 Vict c. 133, s. 7. 

t No suck order in ooancil is to extend to any buxial-gronnd 
of Quakers or Jews, used solely for the burial of such people 
or persons, unless the same be expressly mentioned in th« 
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burying^ or assisting to bury, or the keepers of any 
Buch ground permitting interments to take place there, 
after that day^ are guilty of a misdemeanor ; and any 
person knowingly and wilfully burying, or assisting 
in such burial, is further subject to a penalty not ex- 
ceeding £10, summarily recoverable on application to 
two justices of the peace. The secretary of state may 
permit persons who had, previously to the issue of the 
order in council, a right under any faculty legally > 
granted, or by usage or otherwise, to bury in vaults in 
or under such ground, churchyard, or burial-ground, 
to continue the exercise of that right, upon being 
satisfied that no injury to the public health will accrue. 
Such churchyard, or burial-ground, is to be maintained 
out of the poor-rat«s, in decent order by the church- 
wardens or burial-board, as the case may be. 

By the Disused Burial Grounds Act, 1884 (47 & 
48 Yict c. 72) it is provided that after the passing of 
that act it shall not be lawful to erect any buildings 
upon any disused burial-ground — that is to say, a 
burial-ground in respect of which an order in council 
has been made for the discontinu*ance of burials therein 
— except for the purpose of enlarging a church, chapel, 
meetiug-housc, or other place of worship. But this 
act is not to apply to any burial-ground which bas 
been sold or disposed of under the authority of any 
act of parliament. 

order ; and nothiag in the act is to prevent the burial of such 
people or persons in any such burial-ground, in which inter- 
in mt is not required to be discontinued. And no such order 
in coundl is to extend to any non-parocbial burial-ground, 
being the property of a private person, unless exprossly men- 
tioned in the order. 
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The above statutes contain various provisions ap* 
plicable to the provision of new burial-grounds in lieu 
of such as have been closed by order of the secretary 
of state^ or appear to be insufficient or injurious to 
health. The churchwardens (or other persons whose 
duty it is to summon meetings of the parish vestry), 
upon the requisition in writing of ten or more 
ratepayers of any parish in which the places of burial 
appear to such ratepayers insufficient or dangerous to 
health (whether any order in council in relation to 
such parish has or has not been made), or at their own 
discretion, without requisition in any parish in which 
no burial-board has been appointed, are to summon a 
special meeting of the vestry to determine whether a 
burial-ground shall be provided for the parish. Seven 
days' notice of such meeting is to be given, and if it 
is then determined to provide a new burial-ground, a 
copy of the resolution or resolutions to that effect is to 
be sent to the secretary of state for the home depart- 
ment. In ; order to carry out such resolution or 
resolutions, the vestry are to appoint a burial-board, 
consisting of not less than three nor more than nine 
ratepayers of the parish, one-third of whom are to go 
out of office yearly at a time fixed by the vestry. 
And the Burial Boards (Contested Elections) Act, 1885 
(48 Vict. c. 21), provides that the reasonable expenses 
incurred in taking a poll of the ratepayers of any 
parish, &c., on the occasion either of the appointment 
or reappointment of the burial-board by the vestry, or 
of the fiillng up of any vacancy or vacancies in the 
burial-board are to be defrayed by the burial-board at 
if they were expenses incurred in carrying the burial 
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acts iiito execution^ and may be included in any certifi* 
cate to the overseers in respect of the expenses of such 
burial-board. Parishes may concur (15 & 16 Vict c. 85, 
s. 23) in providing a common burial-ground, and may 
agree as to the proportion in which the expenses shall 
be borne by the several parishes ; and according and 
subject to such terms the several boards are to act as 9 
joint board for all the parishes, and to have joint officers. 
The burial-board is forthwith to purchase land * and 
take other necessary steps for the provision of a burial* 
ground, or it may contract with a cemetery company 
for the interment in their ground of persons who 
would have had rights of burial in the burial- 
grounds of the parish. Unless the Ytstry unanimously! 
decide that the whole of the new burial-ground is to 
be consecrated, it must be divided into consecratedf 
and unconsecrated parts in such proportions, and the 
unconsecrated part allotted in such manner and in 
such portions, as sanctioned by the secretary of state ; 
and when a burial-board builds on any burial-ground 
a chapel for the performance of the burial-service of 
the church, they must also (unless three-fouirths of the 
vestry decide that this is unnecessary) build on the 
unconsecrated part chapel accommodation for the per- 
formance of burial-service by persons not being mem- 
bers of the church. The management of the new 

* No new burial-ground can be made within 100 yards of 
any dweiling-house, withont the consent in writing of the 
owner, lessee, or occupier thereof. 

f By sec. 12 no clergyman of the Church of England is to 
be sulject to censure or penalty for performing the church 
service at a burial in the unconsecrated portion. 
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burial-ground is vested in the burial-boards, whose 
expenses in carrying the act into execution are to be 
defrayed out of the poor rate, by borrowing money, or 
by the income arising from the burial-ground. Sub- 
ject to certain fees and payments fixed by the acts to 
which we have referred, the board are to fix all fees for 
interments, &c., and as soon as the new burial-ground 
is consecrated it is to be deemed the burial-ground for 
the parish or united parishes for which it is provided, 
and the incumbent or minister and the clerk and sex* 
ton thereof are to perform the same duties, and have 
the same rights and authorities for the performance of 
religious service, in the burial there of the remains 
of parishioners and others, and shall be entitled to 
receive the same fees as heretofore; and the parish- 
ioners of such parish or parishes are to have in the 
new ground the same rights of sepulture as they had 
in their old churchyard or burial-ground* 

In boroughs, town councils may, on their own pe- 
tition, be appointed, by order of the Queen in council, 
the burial-boards of such boroughs ; and in that case 
all the powers of such boards are vested in them ; while 
their acts require no confirmation by the vestry. And 
where the district of any local board of health estab- 
lished under the Public Health Act, or of any com* 
missioners elected by the ratepayers, and acting undei 
any local act for the improvement of any town, parish, 
or borough, is coextensive with the district for which 
it is proposed to provide a burial-ground (and no 
burial-board has been appointed). Her Majesty in 
council may, upon the petition of such local boardj 
or of such board of commissioners, appoint them to 
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be the burial-board for tbeir own district. The 
expenses of such local board may be paid out of the 
general district rate or by a separate rate. . 

Every parishioner has^ and always had^ a right to 
be buried in the churchyard or burial-ground of his 
parish'. And the Court of Qneen's Bench will issue a 
mandamus to compel a clergyman to inter the body of 
a parishioner. Also by the 4S Geo. III. c. 75, s. 1, 
the churchwardens and overseers in any parish in 
which a dead body is cast on shore from the sea, 
are to bury it in the parish churchyard or burial- 
ground, the expenses being reimbursed to them out 
of the county rate on an order from a justice of the 
peace. And by the 49 Vict. c. 20, the provisions of 
the Act are extended to bodies "found in or cast ashore 
from any tidal or navigable waters, and to all such body 
or bodies found floating or sunken in any such waters, 
and brought on to the shore or bank thereof.^' 

Every householder in whose house a corpse lies is 
bound by the common law to have it decently interred, 
and a parent must, if he is able, provide Christian 
burial for the body of his child.* The guardians, or, 
where there are no guardians, the overseers of the poor, 

• Under the Public Health Act, 1875 (38 & 39 Vict. c. 55, 
8. 141), any local anthority, as constituted and defined by 
the Act, may and, if required by the Local Government 
Bourd, wust provide a mortuary, and make by-laws with 
respect to the management and sharges for the use of the 
same ; they may also provide for the devout and econoxnica) 
interment, at charges to be fixed by such by-laws, of any 
dead body which may be received into such mortuary. And 
by section 142, a magistrate may, under circumstances dan- 
gerous to the health of the living, order the removal of a person 
who has died of an infectious disease, to such mortuary. 
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may bury the body of any poor person which may be 
in their parish or union, and charge the expenses to any 
parish under their control^ to which such person may 
have been chargeable, or in which he may have died, 
or otherwise in which such body may be. 

And all persons are entitled to be buried by the 
parson of the parish, or the officiating clergyman at 
the burial-ground, with the rites of the Church of 
England, except persons excommunicated by ati eccle- 
siastical court; or who are unbaptized, or who have 
committed suicide. With respect to the two latter 
classes, we should observe that baptism by a dissenting 
minister or a layman* is quite sufficient to entitle a 
person to Christian burial by a clergyman of the Church 
of England; and that to disentitle to such Christian 
burial, the suicide must have been committed when 
the person destroying himself was sane. 

Until recently no burial could take place in a 
churchyard otherwise than according to the rites of 
the Church of England. This is, however, no longer 
the law, the Burial Laws Amendment Act, 1880 (43 
& 44 Vict. c. 41), having made careful and even 
elaborate provision for burials in churchyards without 
the rites of the Church of England. The great 

* The law on this point is settled by tbe case of JSscott v. 
Mastin, 4 Moore P. C. C. 104 The marginal note to this 
case is, '^ A child baptized with water in the name of the 
Trinity by a layman (a Wesleyan Methodist), not authorized 
to administer the right of baptism. Held not to be * unbap- 
tized ' within the meaning of the rubric for the burial of the 
dead in the Common Prayer Book as incorporated into the 
Uniformity Act, 13 & 14 Car. II. c. 4." It would appear 
from this case that the baptism, to be valid, must be in the 
name of the Trinitii/, 
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importance of this Act renders it necessary to sum- 
marize its enactments rather fully. 

The first section provides that — 

1. After the passing of this Act any relative, friend, 
or legal representative having the charge of or being 
responsible for the burial of a deceased person may 
give forty-eight hours* notice in writing, indorsed on 
the outside " Notice of Burial,'* to, or leave or cause 
the same to be left at the usual place of abode of the 
rector, vicar, or other incumbent, or in his absence 
of officiating minister in charge of any parish or 
ecclesiastical district or place, or any person appointed 
by him to receive such notice, that it is intended 
that such deceased person shall be buried within the 
churchyard or graveyard of such parish or ecclesiastical 
district or place without the performance, in the manner 
prescribed by law, of the service for the burial of the 
dead according to the rites of the Church of England^ 
and after receiving such notice no rector, vicar, incum- 
bent, or officiating minister shall be liable to any 
censure or penalty, ecclesiastical or civil, for permitting 
any such burial as aforesaid. Such notice shall be in 
writing, plainly signed with the name and stating the 
address of the person giving it, and shall be in the form 
or to the elFect of Schedule (A)* annexed to this Act. 

* The following is the form of notice, as to which it is 
important to observe that it is essential to state the address 
of the deceased person : — 

I ,of , 

being the relative [or friend, or legal representative, as the 
case may he, describing the relation if a relativelt having the 
charge of or being responsible for the banal of A,B.t of 
, who died at , in the parish 

of , on the day of , 
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Tfie word "graveyard" in this Act shall include 
any burial-ground or cemetery vested in any burial 
board, or provided under any Act relating to the burial 
of the dead, in which the parishioners or inhabitants 
of any parish or ecclesiastical district have rights of 
burial ; and in the case of any such burial-ground or 
cemetery, if a chaplain is appointed to perform the 
burial service of the Church of England therein, notice 
under this Act shall be addressed to such chaplain^ 
but the same shall be given to or left at the office of 
the clerk of the burial board, if any, in whom any 
such burial-ground or cemetery may be vested : Pro- 
vided also, that it shall be lawful for the proprietors 
or directors of any proprietary cemetery or burial- 
ground to make such bye-laws or regulations as may 
be necessary for enabling any burial to take place 
therein in accordance with the provisions of this Act, 
any enactment to the contrary notwithstanding. 

By section 2 such notice, in the case of any poor 
person deceased, whom the guardians of any parish or 
union are required or authorized by law to bury, may 
be given to the rector, vicar, or other incumbent in 
manner aforesaid, and also to the master of any work- 
do hereby give you notice that it is intended by me that the 
body of the said A.B, shall be buried within the [here 
describe the churchyard or graveyard in which the hody is to 
he buried], on the day of , at the 

hour of , without the performance in 

the manner prescribed by law of the service for the burial of 
the dead according to the rites of. the Church of England, 
and I give this notice pursuant to the Burial Laws Amend- 
ment Act, 1880. 

To the Eector for, as the case ma be "1 of 
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bouse in which such poor person may have died, or 
otnerwise to the said guardians^ by the husband, wife^ 
or next of kin of such poor person ; and in any such 
case it shall be the duty of the said guardians to 
permit the body of such deceased person to be buried 
in the manner provided by this Act. 

Section 3 provides that such notice shall state the 
day and hour when such burial is proposed to take 
place, and in case the time so stated be inconvenient 
on account of some other service having been, pre- 
viously to the receipt of such notice, appointed to take 
place in such churchyard or graveyard, or the church 
cr chapel connected therewith, or on account of any 
bje-laws or regulations lawfully in force in any grave- 
yard limiting the times at which burials may take 
place in such graveyard, the person receiving the notice 
shall, unless some other day or time shall be mutually 
arranged within twenty-four hours from the time of 
giving or leaving such notice, signify in writing, to be 
delivered to or left at the address or usual place of 
abode of the person from whom such notice has been 
jreceived, or at the house where the deceased person ia 
lying, at which hour of the day named in the notice, 
or (in case of burial in a churchyard, if such day shall 
be a Sunday, Good Friday, or Christmas Day) of the 
day next following, such burial shall take place; and 
it shall be lawful for the burial to take place, and it 
shall take place, at the hour so appointed or mutually 
Arranged, and in other respects in accordance with the 
notice: Provided that, unless it shall be otherwise 
mutually arranged, the time of such burial shall be 
l)etween the hours of ten o'clock ip the forenoon and 

D 
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six o'clock in the afternoon if the burial be between 
the first day of April and the first day of October, and 
between the hours of ten o'clock in the forenoon and 
three o'clock in the afternoon if the burial be between 
the first day of October and the first day of April : 
Provided also, that no such burial shall take place in 
any churchyard on Sunday, or on Good Friday or 
Christmas Day, if any such day being proposed by the 
notice shall be objected to in writing for a reason 
assigned by the person receiving such notice. If no 
such intimation of change of hour is sent to the person 
from whom the notice has been received, or left at the 
house where the deceased person is lying, the burial 
shall (section 4) take place in accordance with and at 
the time specified in such notice. 

By section 5 existing regulations and fees are to be 
observed and paid as in case of a burial according to 
the rites of the Church of England. 

By section 6 a burial may be without religious 
service, or with such Christian and orderly religious 
service at the grave, as such person shall think fit ; 
and any person or persons who shall be thereunto 
invited, or be authorized by the person having the 
charge of or being responsible for such burial, may 
conduct such service or take part in any religious act 
thereat. The words " Christian service '* in this section 
shall include every religious service used by any churchy 
denomination, or person professing to be Christian. 

By section 7 burials are to be conducted in a decent 
and orderly manner, and any person wilfully obstruct- 
ing such burial or any such service thereat, or deliver- 
ing any address, not being part of or incidental to a 
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religious service permitted by this Act, and not other- 
wise permitted by any lawful authority, or, under colour 
of any religious service- or otherwise, in any such 
churchyard or graveyard, wilfully endeavouring to bring 
into contempt or obloquy the Christian religion or 
the belief or worship of any church or denomination 
of Christians, or the members or any minister of any 
such church or denomination, or any other person, 
will be guilty of a misdemeanour. 

Section 8 gives powers for the prevention of dis- 
order. 

Section 9 provides that the Act shall not give a right 
of burial where no previous right existed. 

Section 10 provides for the manner in which burials 
under this Act are to be registered by the rector, vicar, 
incumbent, or other officiating minister in charge of 
the parish or district in which the churchyard or 
graveyard is situate or to which it belongs, or in the 
case of any burial-ground or cemetery vested in any 
burial board by the person required by law to keep the 
register of burials in such burial-ground or cemetery. 

By section 11, in the case of a burial under this 
Act, the order of the coroner (where there has been 
an inquest), or in ordinary cases the certificate of the 
registrar, is to be delivered to the relative, &c., having 
charge of the burial instead of to the person who buries. 

Section 12 empowers ministers of the Church of 

England to use the burial service of the Church 

in un consecrated ground, and section 13 renders it 

lawful for any minister of the Church of Eogland 

authorized to perform the burial service, in any 

ease where the office for the burial of the dead 

D 2 
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according to the rites of the Church of England may 
not be used^ and in any other case at the request of 
the relative, friend, or legal representative having the 
charge of or being responsible for the burial of the 
deceased, to use at the burial such service, consisting 
of prayers taken from the Book of Common Prayer 
and portions of Holy Scripture, as may be prescribed 
or approved of by the Ordinary, without being subject 
to any ecclesiastical or other censure or penalty. 

The fees payable for burial in churchyards are sub- 
ject to the sanction of the bishop. The proportion in 
which they are divided between the churchwardens and 
the parson depends upon the usage of each parish. As 
to the fees chargeable in respect of interment in the 
new burial-grounds, we have already seen that the 
burial boards are entitled (under some reservations) to 
fix them. 



CHAPTER III. 

OF THE PARSON AND CLERGYMEN OP THE PARISH, 
AND CHURCH SERVICES. 

The subjects embraced under this head belong rather 
to ecclesiastical than to parish law, in the proper sense 
of the term. We shall, therefore, content ourselves 
with adverting to a few practical points, which are of 
chief interest to the parishioners. One of them is the 
performance of service. By the 58 Geo. III. c. 45, 
s. 65, the bishop may direct a third service to be per- 
formed, in given circumstances, in any church or 
chapel of his diocese. And he may also (I & 2 Yict. 
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c. 106, 8. 80) require an incumbent to perform two full 
services, including a sermon or lecture on every Sun- 
day, during the whole or part of the year, in any bene- 
fice of whatever value; and also in the church or 
chapel of every parish or chapelry where a benefice is 
composed of two or more parishes or chapelries, if the 
annual income derived by the incumbent from that 
parish or chapelry is ^160, and its population 400. 
Under the 35 & 36 Vict. c. 35, a shortened form of 
morning and evening prayer (as set forth in a schedule 
to the Act) may be used on any day except Sunday, 
Christmas Day, Ash Wednesday, Good Friday, and 
Ascension Day. The same Act also contains various 
provisions as to special or additional services, &c., for 
which we must refer those who are interested in the 
subject to the Act itself. 

Clergymen are protected from arrest on civil process 
while performing or going to or returning from the 
performance of divine service; and they are also 
exempted from the payment of turnpike tolls while 
engaged in their parish in the performance of paro- 
chial duties. On the other hand they are disqualified 
from being members of parliament; councillors or 
aldermen of any borough; sheriffs, constables, or 
overseers of the poor. They may, however, be mem- 
bers of Boards of Guardians, or of School boards, and 
may serve either as councillors or aldermen upon the 
County Councils. They are exempt from serving 
as parish officers, or upon juries. They are not 
allowed to trade; nor, without permission from the 
bishop, to farm more than eighty acres of land. If 
they are guilty of immorality, irregularity in the 
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discharge of their duties, or preaching contrary to the 
articles of the Church, they are liable to be punished 
by admonition, suspension from the fulfilment of their 
sacred office, degradation or deprivation, i.e., the loss 
of their holy orders or of their benefice. They are 
proceeded against under the Church Discipline Act 
(3 & 4 Vict. c. 86). Under this act) if charges are 
made against them, the bishop, in the first instance, 
issues a commission to inquire whether there is a primd 
facie case for further proceedings. If the report is 
in the affirmative, and the clergyman still denies the 
charge, the cause is heard by the bishop, assisted by 
assessors, two legal and one clerical. From their 
sentence there is an appeal to the judge of the pro- 
vince ; i.e., if in the province of Canterbury, to the 
Arches Court in London ; and if in the province of 
York, to a similar tribunal at York. 

In 1874 it was deemed desirable by Parliament 
that "further regulations should be made for the 
administration of the laws relating to the performance' 
of divine service according to the use of the Church 
of England.'^ Accordingly in that year the Public 
Worship Regulation Act (37 & 38 Vict. c. 85) was 
passed, with a view of providing better, more simple, 
and more effectual means than previously existed, 
for compelling clergymen to obey the law and follow 
the directions of the Prayer Book (as laid down and 
interpreted by competent courts) in respect to the 
use of ornaments and vestments, the performance of 
services, &c. This act provides (sec. 8) that if 
(1) the archdeacon of the archdeaconry, or (2) a 
churchwarden of the parish, or (3) any three 
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parishioners of the parish within which archdeaconry 
or parish any church or burial-ground is situate, or 
for the use of any part of which any burial-ground is 
kgally provided, or (4) in case of cathedral or collegiate 
churches any three inhabitants of the diocese, being 
male persons of full age, who have signed and trans- 
mitted to the bishop under their hands the declara- 
tion contained in schedule (A) * under this act, and 
who have, and for one year next before taking any prO' 
ceedings under this act have had their usual place o 
abode in the diocese within which the cathedral or col- 
legiate church is situated ; shall be of opinion — 

(1) That in such church any alteration in or 
addition to the fabric, ornaments, or furniture thereof 
has been made without lawful authority, or that any 
decoration forbidden by law has been introduced into 
such church; or (2) That the incumbent has, within 
the preceding twelve months, used or permitted to be 
used in such church or burial-ground any unlawful 
ornament of the minister of the church, or neglected 
to use any prescribed ornament or vestment ; or (3) 
That the incumbent has, within the preceding twelve 
months, failed to observe or caused to be observed the 
directions contained in the Book of Common Prayer 
relating to the performance in such church or burial* 
ground of the services, rites, and ceremonies ordered 
by the said book, or has made or permitted to be made 
any unlawful addition to, alteration of, or omission 
from such services, rites, and ceremonies, — f 

* '' I do hereby declare that I am a member of the Ghnroh 
of England as by law established. Witness my hand, this 
day of (Signed) X^. 

t In connection with this act it may be useful to sum* 
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Sack archdeacon^ churchwarden, parishioners, or 
such inhabitants of the diocese may, if he or they think 

marize the principal cases with respect to nnlawfal 
vestments, ornaments, ceremonies, &c. The nse of the 
chasnble, alb, and tnnicle by the celebrant while officiating 
at the commnnion service is illegal. On high feast-days 
in cathedrals and collegiate churches the cope may, however, 
be used. The use of a biretta or cap as a vestment seems 
to be illegal. Albs with patches called apparels, tippets of 
a circular forfb, stoles, dalmatics, and maniples are unlawful 
ornaments, and may not be used by a minister during divine 
service. Hehhert v. Purchas, L. R., 3 P. C. 605 : ElphinsUme 
▼. Purchas, L. E., 3 A. <& E. 66. To use lighted candles on 
the communion table or on a ledge immediately above the 
same during the celebration of the Holy Communion, when 
such candles are not wanted for giving light, is illegal. 
MaHin v. MacJconochie, L. R, 4 A. & E. 279. It is not un- 
lawful to place vases of flowers on the Holy Table as decorob- 
Uons, Elphinstone v. Purchas, L.E., 3 A. & E. 66. A stone 
altar fixed to the floor is illegal. Falkner v. Litchfield, 9 
Jur. 274. A communion table with a cross attached to it, 
although made of wood and movable, is illegal. lAddell v. 
Westerton, 1 Moore's Sp. Eep. 291 ; and although the cross 
be really movable, it will be an unlawful ornament if it and 
the table appear* at a short distance, to be one structure. 
Durst V. Masters, 45 L. J., P. C. 51. But a metal cross, not 
attached to the communion table, and a wooden ledge or 
super altar, are not illegal. Liddell v. Beak, 14 Moore, P. 
0. 7. A baldachino or marble canopy over the communion 
table of a parish church is illegal. White v. Bowson, L. E., 
4 A. & E. 207. The use of incense immediately before Holy 
Communion is illegal. Sumner- v. Wix, L. E., 3 A. & E. 68L 
The use of unleavened bread, or bread made with honey, is 
unlawful. The minister, during the Prayer of Consecration, 
must stand so as to enable the communicants, or the bulk of 
them, to see the breakiug of the bread and the manual acts 
mentioned in the Eubric. Bidsdale v. Clifton, 45 L. J., P. O. 
12 ; L. R, 2 P. D. 276. It is unlawful to mix water with the 
wine used in the communion service* Hehhert y. Furchas^ 



CLERGYMEN, AND CHURCH SERVICES, 33 

« 

fity represent the same to the bishop^ by sending to the 
bishop a form as contained in schedule (B) * to this 
act^ duly filled up and signed^ and accompanied by a 
declaration made by him or them under the act of the 
fifth and sixtn year of the reign of King William the 
Fourth, c. 62, affirming the truth of the statement con- 
tained in the representation : Provided that no pro- 
ceedings shall be taken under this act as regards any 
alteration in or addition to the fabric of a church, if 
such alteration or addition has been completed five 
years before the commencement of such proceedings. 

Unless the bishop is of opinion, after considering 
the vfhole circumstances of the case, that proceedings 
should not be taken on this representation (in which 
case he must state in writing the reason for his opinion), 
he must, within twenty- one days after receiving the re- 
presentation, send a copy to the person complained of, 
and require such person, and also the person making the 

9upra, The minister who is celebrating the communion 
must stcmd, and not kneel, before the consecrated elements 
during the prayer. And any elevation of the elements as 
distiiiguished from the act of removing them from the table, 
and taking them into the hands of the minister, is not 
sanctioned by law. Martin v. MacJconochie, 39 L. J., P. C. 11. 
* The following is the form contained in the schedule : — 
"Public Worship Regulation Act, 1874." To the Right 
Rev. Father in God A, by Divine permission Lord Bishop 
of B. : — I [we] CD, Archdeacon of the Archdeaconry o£ 
[or a. church warden or three parishioners of the 
parish of E], in your Lordship's diocese, do hereby represent 
that [the person or peisone complained of} has or have 
[state the matter to be represented ^ if more than one^ them 
wider sepa/rate heads']. 

Dated this day of 18 . 

(Signed) OJ). 
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representation, to state in writing, within twenty-one 
days, whether they are willing to submit to the direc- 
tions of the bishop touching the matter of such repre- 
sentation, without appeal. If they state their willing- 
ness to submit to the directions of the ' bishop, he is 
forthwith to hear the case, and pronounce such judg- 
ment, or issue such monition, as he may think fit. If,, 
on the other hand, the person making the representa- 
tion and the person complained of do not signify their 
willingness to submit to the direction of the bishop, 
the bishop is forthwith to forward the representation to 
the archbishop of the province, who is then to require 
the judge appointed under the act to hear the matter 
of the representation at any place within the diocese 
or province, or in London or Westminster. 

If a clergyman is insolvent, or unable to pay his 
debts, the bishop will grant a " sequestration *' of the 
living ; i.e., he will authorize certain persons to receive 
the profits of the living, and apply them to the 
payment of the insolvent's debts. The law upon this 
point is now regulated by an act passed in the year 
1871 (the 34 & 35 Vict. c. 45, or the Sequestra- 
tion Act, 1871). By this it is enacted, that where, 
after the 31st day of August, 1871, under a judgment 
recovered against the incumbent of a benefice, or 
under the bankruptcy of such incumbent, a seques- 
tration issues and remains in force for a period of six 
months, the bishop of the diocese shall, from and 
after the expiration of such period of six months, and 
as long as a sequestration remains in force, take 
Order for the due performance of the services of the 
church of the benefice; and shall have power to 
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appoint and license for this purpose such curate or 
curates, with such stipends as he thinks fit. The 
stipend or stipends payable to the curates must not^ 
however, exceed in the whole the following sums, that 
is to say : — 

If the population shall not exceed 600, the sum 
of £200 yearly. 

If the population shall exceed 500, but not 1,000, 
the sum of £300 yearly. 

If the population shall exceed 1,000, but not 3,000, 
the sum of £500 pounds yearly. , 

If the population shall exceed 3,000, the sum of 
£600 yearly. 

Provided also, that such stipend or stipends shall not 
exceed in the whole two-thirds of the annual value of 
the benefice. 

Every stipend assigned under this act is (by sect. 
3) to be paid by the sequestrator out of moneys 
coming to his hands under the sequestration, as long 
as the sequestration is in force, in priority to all sums 
payable by virtue of the judgment or the bankniptcy 
under which the sequcscration issues, but not in 
priority of liabilities in respect of charges on the 
benefice. 

In case any sequestration remains in force fot 
more than six months, the bishop, if it appears to him 
that scandal or inconvenience is likely to arise from 
the incumbent continuing to perform the services of 
the church while the sequestration remains in force, 
may, from and after the expiration of such period, 
inhibit him from performing any services of the 
ehurch within the diocese as long as the sequestration 
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remains in force; and the bishop may at any time 
withdraw such inhibition.* 

While any sequestration subsists^ the incumbent is 
absolutely disabled from presenting or nominating to 
any benefice then vacant, of which he may be patron 
in right of the benefice under sequestration ; and the 
right of presentation or nomination to such vacant 
benefice will be exercised by the bishop of the diocese 
in which the benefice is locally situate.f 

During the continuance of any sequestration, it is 
not lawful for the incumbent of the benefice under 
sequestration to accept, or be instituted, or licensed, 
to any other benefice or preferment, the acceptance of, 
or institution, or licensing to which would avoid or 
vacate the benefice so under sequestration, unless with 
the consent, in writing, of the bishop of the diocese 
and the sequestrator-^ 

One of the most important points in connection with 
this part of our subject is, the law as to the residence 
of the clergyman in his benefice. That is now regu- 
lated by the 1 & 2 Vict. c. 106 ; the 13 & 14 Vict. 
c. 98 ; and the 48 & 49 Vict. c. 54. The thirty-second 
section of the first of these acts provides that, " if any 
spiritual person, holding a benefice, shall absent him- 
self from it, or from the house of residence, for any 
period exceeding three months together, or to be 
accounted at several times, in one year, he is to forfeit 
— ^if the absence exceed three, but not six months, 
one-third ; if it exceed six, but not eight months, 
one-half; if it exceed eight months, two-thirds; if 
for the whole year, three-fourths of the annual value^ 
* Sec. 5. + Sec. 6. J Sec. 7. 
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unless he has such licence or exemption as is by the 
act allowed^ or unless he be resident at some other 
benefice of which he maybe possessed."* Licences 
for non^residence may be granted by the bishop for 
the following causes : — 

1. On account of incapacity of mind or body. 

2. For six months — and only to be renewed with 

the allowance of the archbishop^ under his 
hand— on account of the dangerous illness of 
wife or child^ making part of his family and 
residing with him. 

8. On account of there being no house of residence^ 
or the house being unfit for residence^ such 
unfitness not being caused by the neglect or 
misconduct of the petitioner. 

4. [This applies merely to non-residence in the 
parsonage-house.] On account of occupying, 
in the same parish, a mansion whereof he is 
owner, he at the same time keeping the house 
of residence in good repair.f 

A non-resident incumbent is bound to provide a 

* The 14th section of the Pluralities Acts Amendmant 
Act, 1885 (48 & 40 Vict c. 54), provides that a clergyman 
maj, with the requisite licence or dispensation, hold together 
any two benefices the churches of which are within four miles 
of one another by the nearest road, and the annual value of 
one of which does not exceed J200 (or if .in one of the said 
benefices there be no church, then tibe distance between the 
benefices is to be computed in the manner directed by the 
bishop of the diocese) ; but, except as aforesaid, it shall not be 
lawful for any clergyman to take and hold together any two 
henefices. 

t Steer's Parish Law, by Hodgson, p. 106. 
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carate^ or curates, to perform his duties during his 
absence, and their stipends are fixed by the act to 
which we have just referred. If he fails to do .so, the 
bishop may appoint. Indeed, it is provided (by the 
48 & 49 Vict, c. 54, s. 13) that if the annual value of 
B benefice, exceeds £50Q, and the population amounts 
ta 3,000, or though the population do not amount to 
3,000 persons, if there be in such benefice a second 
thurch or chapel, with a h^imJet or district containing 
400 persons, the bishop may require the holder of 
such benefice, though resident and performing duty, to 
appoint and pay a curate ; uud if a fit person is not 
nominated by the incumbent within three months, the 
bishop may. himself appoint a curate, with a salary 
not exceeding £150 a year. If the population exceed 
2,000, or there are two or more churches not less than 
a mile apart, .and the incum]|)ent is non-resident, the 
bishop may require him to nominate two curates. 

If an incumbent do not reside upon his living and 
perform duty there> the bishop is to appoint a curate, 
or curates. And the scale of payment to the curates 
of such non-resident incumbents as have acquired 
their living since July 20, 1813, is as follows : — 

In no case less than £80, or the annual value if less 

than £80. 
If the population amounts to 300, £100, or the 

annual value if less than £100. 
If the population amounts to 500, £120, or the 

annual value if less than £120. 
If the population amounts to 750, £135, or the 

annual value if less than £135. 
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If the population amounts to 1^000^ £150, or the 
annual value if less than £150. 

If the annual value exceed £400, and the curate 
be resident and have no other cure, the bishop 
may assign JCIOO as a stipend, though the popu- 
lation be not 300 ; and if it be 500, may add 
£50 to the stipend required by the act. 

And it is by the same act expressly declared that any 
agreement by which a curate shall bind himself to accept 
less than his legal stipend, shall be utterly null and void. 

Moreover it is farther provided, with a view to the 
protection of the curate (48 & 49 Vict. c. 54, s. 12), 
that whenever the incumbent of any benefice is non* 
resident with the licence of the bishop he shall not be at 
liberty^ without the bishop's permission, to resume the 
duties of his benefice before the expiration of the period 
mentioned in such licence ; nor shall he, if non-reai-' 
dent for more than twelve months, during such time in« 
tecfere with the discharge of the duties of the benefice as 
entrusted to the curate or curates thereof by the bishop. 

By sec. 12 of the same act (passed in 1885) the 
bishop may assign to the curate or curates appoiixted 
to perform the duties of any benefice during the 
vacancy thereof, a stipend at a rate not exceeding, for 
each such curate, £200 a year on the nett annual 
income of the benefice. 

There was, until recently, no means of making a 
provision for clergymen who might be incapacitated 
by age or illness from the performance of the duties 
of their benefices. If they resigned their livings 
they must do so without pension or allowance of any 
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lojid ; and the result of course was^ that instances of 
resignation were rare indeed. The law was placed 
upon a more rational footing by the '^ Incumbent^s 
Resignation Act, 1871'' (34 & 35 Vict. c. 44), which 
will probably have a material effect in improving and 
maintaining the efficiency of the parochial clergy. We 
shall therefore summarize its more important provisions, 
remarking at the outset, that it can, as will be seen, 
only be put in force by the incumbent. His resigna- 
tion, if it takes place, must be his own voluntary act. 
We still require some means by which the parishioners 
can compel the resignation of an incumbent who can 
no longer perform his duties. 

On a representation being made to the bishop in the 
form contained in the act, by the incumbent of any 
benefice (provided he has been the incumbent of such 
oenefice for seven years continuously) that he desires, 
on the ground of being incapacitated by pennaoent 
mental or bodily infirmity from the due performance 
of his duties, to retire from his benefice, the bishop 
may cause a commission to be issued to five persons,* 

* One of the five Comxnissionera must be the archdeacon of 
an archdeaconry, or the rural dean of a rural deanery of the 
diocese wherein the benefice is situate, as the bishop may deter- 
mine ; another an incumbent of the same diocese, nominated 
by the incumbent wishing to retire ; another an incumbent o^ 
the same diocese, nominated by the bishop ; another a magis- 
trate being in the commission of the peace for the county 
wherein the benefice is situate, and a member of the Established 
Church of England, nominated by the person who has pre- 
lided as chairman of the last preceding quarter sessions for 
the county or division of the county, or if there be no such 
person, then by the lord lieutenant of the county ; and the 
Mmaiaing Commissioner must be nominated by the patron, or« 
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authorizing and requiring them to inquire into and re- 
port to him upon the truth of the ground alleged, and 
upon the expediency of the resignation of the incumbent. 
If the commissioners certify the resignation to be ex- 
pedient, and the patron shall in writing have consented, 
or shall not within one calendar month thereafter in 
, writing refuse his consent thereto, the bishop will pro- 
' ceed as we shall presently mention ; but if the patron 
' refuses his consent, the return to the commission must 
' be laid before the archbishop of the province, who is, 
within one calendar month, to give his decision in 
writing whether such resignation shall or shall not be 
accepted, which decision shall be final. If the patron 
has declared his consent, or has not refused it, or if the 
archbishop decides that the resignation ought to be 
accepted, the bishop will cause a declaration to be pre- 
pared^ inserting therein the amount of pension so 
allowed out of the revenues of the benefice to the re- 
tiring incumbent, and the day, not being less than one 
month after the date of the declaration, when the in- 
cumbency shall be void and the pension shall com- 
mence ; the times of payment not being oftener than 
twice a year. 

The pension so allowed is to be a charge upon the 
revenues of the benefice, and be recoverable as a debt 
: at law or in equity from the incumbent of the said 
benefice by the retired clerk, his executors, adminis- 
trators, or assigns, but such pension is not to be 
transferable at law or in equity. 

in the case of alternate patronage, jointly by both or all of 
the patrons ; or in case of difference, by the patron entitled to 
th« next presentation. 
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The declaration of the bishop having been filed in 
the diocesan registry, the benefice will, ipso facto, be 
vacant on the day fixed in such declaration, and the 
pa^xQn will be entitled to present a clerk for the same^ 
just as if it had been vacated by the death of the in- 
cumbent ; and the clerk who is collated, instituted, or 
licensed thereto^ will be entitled to the revenues, sub« 
^♦2ct to the payment to the retired clerk of such sum as 
may be allowed to him as pension. The new incum- 
bent will have the same right and claim in respect of 
dilapidations as if the benefice had been vacated by the 
death of the previous incumbent thereof. 

It is in no case lawful to assign the house of resi- 
dence of the incumbent as any part or the whole of 
the pension for a retired clerk; but such house of resi- 
dence must in all cases belong to and be enjoyed by the 
incumbent of the benefice as if the benefice were free 
from all claim by a retired clerk. 

The right of a retired clerk to the pension assigned 
to him will cease upon the enrolment of any deed of re- 
linquishment by him, under the 33 & 34 Vict. c. 91, 
or on and after the day on which he is admitted to 
another benefice. And in the event of his undertaking 
clerical duties elsewhere than within the benefice from 
which he retired, the incumbent of the benefice may 
bring the fact to the notice of the bishop. If his lordship 
be satisfied that the retired clerk is or has been under- 
taking such clerical duties and receiving a remunera- 
tion for the same, he may (subject to an appeal to the 
archbishop) determine whether the pension payable to 
liim shall cease, or be diminished in any and wbat pro- 
portion, or for any and what period. 
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The right of resignation and of doing any act leading 
to, connected with, or consequent on such resignation by 
this act given to an incumbent, may, if the incumbent be 
a lunatic found such by inquisition, be exercised in his 
name and on his behalf by the committee of his estate. 

There can, we think, be no doubt that this act will 
greatly conduce to the efficiency of the Church. 

Under the 51 & 52 Vict. c. 20, very important 
powers and facilities for the sale of the glebe land of 
his benefice have been conferred upon or given to the 
incumbent. By the second section of this Act the in- 
cumbent may, after giving the prescribed notice to the 
bishop of the diocese and the patron of the living, 
apply to the Land Commissioners to approve the sale 
of such glebe land, or any part thereof except the par- 
sonage house and land appurtenant thereto. If the 
commissioners approve the sale and it is carried out, 
the purchase money is to be paid over to them, and is 
by them to be invested in such securities, &c., as they 
direct ; and these securities, &c., are to be held by the 
ecclesiastical commissioners for England on the same 
trusts and for the same purposes on and for which the 
land sold was held. Sections 5 & 6 impose restric- 
tions on sales in certain cases. Section 7 makes pro- 
vision for the annual charges on a benefice ; and we 
have then in section 8 one of the most important p'ro- 
visions of the Act. This section, the object of which 
is to promote the provision of allotments and the 
creation of small holdings, provides '^ (1) For the pur- 
pose of facilitating the acquisition of land by cotta- 
gers, labourers, and others, it shall be the duty of the 
Land Commissioners, in giving their approval of a sale 
under this Act, either to require as a condition thereof 
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that the land^ or some part thereof^ shall be offered for 
sale in small parcels^ or to the sanitary authority of a 
sanitary district^ for the purposes of the Allotments Act, 
1887,* or to satisfy themselves that such offer is not 
practicable without diminishing the price which can 
be obtained for the glebe land on a sale. (2) Before 
approving of a sale of glebe laud of any benefice, Ihe 
Land Commissioners shall require such notice of the 
proposed sale to be given as they think su£Scient to give 
information thereof to the parishioners/* For other 
provisions of the Act we must refer to the statute itself* 

THE RITES AND SACRAM£NTS OF THE CHURCH. 

Except in cases of necessity, when they may be 
baptized at home, children, it is said, should be bap- 
tized in the church of the parish in which they were 
born. But by the 60th canon, *' if the acting minister,, 
being duly informed of the weakness and danger of 
death of any infant unbaptized in the parish, and being 
thereupon desired to go to its residence to baptize 
it, shall either refuse or so defer the time that it dietb 
unbaptized through his fault, he shall be suspended 
for three months ; and before his restitution shall ac- 
knowledge his fault, and promise before his Ordinary 
that he will not wittingly incur the like again/' It is 
now unlawful for a minister, clerk in orders, parish clerk, 
vestry clerk, warden, or any other person, to demanfil any 
fee or reward for the celebration of the sacrament of 
baptism or for the registry thereof (35 & 36 Vict. c. 36). 

The principal points to be noticed in reference to 
the administration of the Lord's Supper are the follow- 
ing : — ^The minister is to give notice on the Sunday^ 
or on some holiday immediately preceding, and those 
• See post Chanter xvii. 
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mho intend to be partakers shall signify their intention 
some time the day before the comraanion.* But if 
there be not a convenient number to communicate 
there shall be no celebration ; and there must be four^ 
or three at the least even when the parish contains no 
more than twenty persons qualified to receive the 
communion. In all churches, convenient and decent 
communion-tablesf being provided, they must be kept 
in a seemly condition, covered in time of divine service 
with a carpet of silk or other decent stuff; and at the 
time of ministration they should be covered with a 
fair linen cloth. And it is forbidden to administer 
Che holy communion in private houses except in times 

* The statute 1 Edw. YL c. 1, s. 8, provides that ** the priest 
shall not, without lawfbl cause, deny the commonion to any 
that shall demand and humbly desire it." And the 27th 
canon (1603) provides that no minister when he celebrateth 
the communion shall wittingly administer the same to any 
that are common and notorions depravers of the Book of 
Common Prayer. A parishioner having published a volume 
of " Selections from the Old and New Testaments," omitting 
ehapters and parts of chapters ; and being requested by his 
minister to explain such omissions, wrote a private letter, 
stating : '' The parts I have omitted are quite incompatible 
with religion or decency," — ^Held, that the appellant was not 
a common and notorious depraver of the Book of Common 
Prayer within the meaning of the canon. The cause which, 
under the rubric defining a cause for repulsion, is sufficient 
to warrant a minister of his own authority in repelling a 
parishioner from the Holy Communion, is that he is " an 
open and notorious evil liver," who thereby gives offence to 
the congregation; the term ^evtl liver "being limited to 
moral conduct as distinguished from belief. — Jenkins v. CoolCf 
45 L. J., P. C. 1. 

t A stone altar fixed in the floor, and not movable, is not 
a cmnmunion-table. — Falkner y. Litchfield^ 9 Jurist^ 294. 
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of necessity to the dangerously sick and impotent* 
The churchwardens are to provide a sufficient quantity 
of fine white bread, and pf good, wholesome wine. With 
the advice of the minister. And if any remain uncour 
aecrated the curate shall have it to his own use ; but 
the surplus of that which is consecrated shall be eaten 
and drunken after the blessing in the church by 
the priest, and such communicants as he shall then call 
unto him {Rubric to Commuman Service). By canon 
27, no minister when he celebrates the communioo 
shall wittingly administer the same to any but to such 
as kneel. 

The law with respect to the solemnization of mar* 
riages will be found in the statutes 4 Geo. IV. c. 76, 
and the 6 & 7 Wm. IV. c. 85 ; and, as the subject ii^ 
one which, if entered upon at all, would require to b^ 
dealt with at considerable length, while it hardly comea 
under what is known as " parish law,*' we must refer 
our readers to the acts in question, or to treatise* 
within whose scope it more properly, falls. It may^ 
however, be useful to say a word or two here upon thd 
subject of the fees payable upon marriages in a parish 
church, more especially as the law on this subject is in 
a rather confused and anomalous state. It is laid dowa 
by all the authorities, that " no fee whatever is due by 
common right {i.e., by common law) for performing' 
the marriage ceremony." On the other hand, fees are 
payable by ancient custom in most parishes — the amount 
of course varying in each parish. That being the state 
of the law, it is impossible to say, without knowing 
what is the custom in the parish, whether in any given 
case a person is liable to pay any, and if so, what feea 
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in respect of a marriage. It is, however, still an open 
question, whether the incumbent can refuse to perform 
the marriage until the fees are paid, or whether he ia 
not bound to perform the ceremony first, and then 
take steps to recover the fees. It is also doubtful 
whether he can sue in any but the Ecclesiastical Court. 
And it is certain that if the custom can be shown to 
have originated since the time of Richard I. (in con- 
sidering which question, the court will take into con- 
sideration the amount demanded, and the probability 
that it could have been paid in the twelfth century) it 
will be declared invalid. Such being the state of the 
law, it is obvious that most persons will avoid litigation 
by paying a demand which can hardly exceed a few 
shillings. If, indeed, a clergyman should ask 13s. oi 
more as his own fee and that of the church, payment 
may be safely refused on the authority of Bryant v. 
Foot, 36 L. J., Q. B. 65. Indeed, it is evident, from 
the reasoning of the judges who decided this case, that 
they wonld have pronounced against a custom for a 
considerably smaller amount. Eees are also payable 
by custom for the publishing of banns 



CHAPTER IV. 

OP THE CHURCHWARDENS. 

Thb eh arch wardens are the guardians or keepers of 
the church, and the representatives of the body of the 
church. But although they have a right of access to 
the church at proper seasons, they are not entitled to 
the custody of the keys. They must be ratepayers and 
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householders in the parish, and are, for some purposes, 
a kind of corporation, heing enabled, as churchwardens, 
to have property, in goods and chattels, on behalf of 
the parishioners, and to bring actions for them. One 
churchwarden cannot singly dispose of the goods of 
the parish, nor even can both, without the consent of 
the parishioners. In addition to their ecclesiastical 
office, they are ex officio overseers in parishes maintain- 
ing their own poor:* and they are also ex officio 
members of a select vestry. 

It is the usual, indeed, almost invariable, prac*:ice 
to have two churchwardens ; but a custom that there 
shall be only one in a particular parish is good. 

The parishioners may, speaking generally, elect any 
householders, being also ratepayers, that they choose ; 
but it has been laid down, in a case of great authority, 
that if the parish returned persons utterly unqualified 
for the office (for instance, a Papist, a Jew, a child, or 
a person convicted of felony), the bishop of the diocese 
would be entitled and bound to annul the election. 
But the poverty of a churchwarden, however extreme, 
is no objection to his election. 

The following persons are exempted by various acts 
of parliament from serving the office : — Peers, mem- 
bers of parliament, clergymen, Boman Catholic priests, 
disssenting ministers, physicians, and surgeons being 
freemen of the city of London ,- apothecaries, having 
served seven years ; persons living out of the parish 
though occupying land within it for purposes other 

* And by the 29 & 30 Yict. c. 113, s. 10, the same person 
may bold jointly the offices of churchwarden and overseer in 
any parish. 



. 01 THE CHURCHWARDENS. 49 

than tbose of trade ;* sergeants, corporals, drummen^ 
and privates of militia ; commissioDers and officers of 
excise and customs. Quakers^ also, will not be copi* 
pelled to serve. 

By the Toleration Act (1 Yfm. and Mary, e. 18, 
a. 7), it is also provided that if any person dissenting 
from the Church of England be appointed to the office 
of churchwarden^ or any other parochial office^ and 
acniple to take the oaths, &c., he may execute the 
same by a sufficient deputy, to be approved in such 
manner as the officer himself should by law have been 
allowed and approved; and similar provisions with 
respect to Boman Catholics are containid in the 31 
Geo. III. c. 32,3. 7, and the 52 Geo. III. e. 155. 

The period for the election of churchwardens is the 
6rst week after Easter Sunday. ^ As a general rule^ 
and in the absenee of a special custom applicable to a 
particular parish, both the churchwardens are to be 
ehosen by the incumbent and the parishioners ; but if 
they differ about the persons to be appointed, then the 
incumbent is to choose one and the parish the other. 
In the greater portion of the London parishes, however, 
the parishioners by custom choose both ; and a similar 
custom prevails in some country parishes, while in 
others the appointment is by a select vestry (see past) 
or by some class of the parishioners. 

Churchwardens are elected by a show of hands on 
the part of those present in the vestry, unless a poll ia 
demanded. It is then taken in accordance with the 
generar rules which regulate voting in vestries, the 
former churchwardens in that case being the returning 

* Non-residents having a *^ house of trade ** ia a parisik 
•X9 liable to serve this office. 
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If there be a disputed election^ it is said that 
the bishop must swear in all the parties presented to 
lum/leaving them afterwards to decide their rights by 
an action at law. And if the incumbent and parish- 
ioners omit to elect churchwardens, the Court of 
Queen's Bench will compel them by mandamus to do 
so. The same court will also grant a mandamus to 
compel the bishop to admit a churchwarden who has 
been duly elected. 

Every churchwarden^ before entering upon his office, 
must make and subscribe, in the presence of the bishop 
or archdeacon, a declaration faithfully apd diligently to 
perform the duties of his office. 

When sworn in, churchwardens remain in offi(;e, and 
are liable for the due performance of its duties, not 
only until their successors are appointed, but until 
the latter have made and subscribed the declaration 
required under 5 fr 6 Wm. IV. c. 62, s. 9 * Practically 
speaking, and indeed in accordance with one of the 
canons of the church, an election takes place annually 
in Easter week. 

The personal property (goods, chattels, &c.) of the 
parishioners, so far as it is connected with the church, 
is Vested in the churchwardens, who cannot, however, 
dispose of it without the consent of the parishioners. 
On the other hand, if they do dispose of them impro- 
perly;, the parishioners cannot bring any action against 
them — ^that must be left to the churchwardens of the 
ensuing year. 

The primary duty of the churchwardens is the care 
of the fabric of the parish church, of the fittings and 

♦ A deoJaration faithfully and diligently to discharge the 
duties of the oifice. 
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ornaments thereof,, and of the goods^ chattels, utensils, 
&c., appertaining thereto. It is also their duty to 
preserve order and decorum in church during the per- 
formance of divine service. They may. take off the hat 
of a person who refuses to do so when asked, and may 
turn out of church any one who mificonducts himself 
or disturbs the service. It ia said that. they may also 
exercise a reasonable discretion in directing where the 
congregation shall sit, and may remove a person from 
onfi seat to another, provided that no unnecessary force 
be used and that the removal . can be effected without 
scandal or the disturbance of divine service. More* 
over, it seems that the alms collected at the Com- 
munion service are at the joint disposal of the church- 
wardens and the incumbent. With, the disposal of 
the proceeds of collections made at other times, the 
churchwardens have no right to interfere. By the 
canons they are required to see that all curates are duly 
licensed by the bishops, and that strangers, unless duly 
qualified, do not preach in the church. In case the 
incumbent is non-resident (without license), or is guilty 
of irregular or incontinent living, or of any ipisconduct 
calculated to bring the sacred office into contempt, it is 
their duty to present him at the annual visitation of the 
bishop. But if the minister introduces any irregularity 
into the service, the churchwardens have no authority t(p 
interfere f nor can they remove ornaments illegally or 
kregularly placed in a church by the incumbent 
without the sanction of the bishop of the diocese.* 
But they may and ought to repress all in- 

♦ They may, however, now make a repreBeutation to the 
Idahop nnd^r the Public Worship BegQlation Aot (37 ^ 3^( 
Vict. c. 85) See ante, p. 80. 
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decent interraption of the servi4|e by others^ and tHey 
desert their duty if they do not. At the same time^ 
if ever the clergyman were guilty, either from natural 
infirmity or disorderly habits, of any act of a grossly 
offensive nature, either the churchwardens or any 
private persons might, in a case of absolute and imme- 
diate necessity, interpose to preserve the decorum of 
public worship. 

The churchwardens have the care of the living 
during any period for which it may be vacant. On 
the death of an incumbent, or any other event which 
avoids it, it is their duty to apply to the chancellor of 
the diocese, who will authorize them to receive and 
manage the revenues of the living until a new incum- 
bent is appointed. Out of the sums coming into their 
kands, they must pay a curate to perform the services 
of the church, and account for the balance to the new 
incumbent. 

At the end of their year of o£9ce, or within a month 
afterwards, the churchwardens must, before the parson 
and parishioners in vestry assembled, present their 
accounts ot receipts and disbursements. If they are 
allowed, an entry to that effect should be made in the 
ehurch books, which must be signed by the parties 
allowing them ; and if any money remains in the hands 
of the outgoing churchwardens, it must be delivered 
over to their successors, together with the goods, &c., 
«f the church, according to the inventory.^ If any 

"* The ecclesiaatical court can compel the production of their 
accounts ; but cannot dispute the validity of them when pre 
•ented. The bishop, indeed, even although their accounts havt 
l>een passed by the vestry, may cite them to give any farther 
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chttrchwarden wilfully authorizes^ or makes an illegal 
or fraudulent payment from the church rate, or uu- 
lawfully makes any entry in his accounts for the ^ 
purpose of defraying or making up to himself, or znj 
other person, the whole or any part of any sum of 
money unlawfully expended from the poor*rate, or dis* 
allowed or surcharged in the accounts of any parish or 
union by the district auditor, he may, upon conviction 
therefor before two justices, be fined any sum not ex- 
ceeding £20, and also treble the amount of such 
payment or of the sum so entered in his accounts. 
Churchwardens must allow an inspection of their 
accounts by any parishioner who gives them a good 
and substantial reason for desiring it. And, in case 
of refusal, the Court of Queen^s Bench will grant a 
mandamus to compel their exhibition, on an applicant 
stating a special reason why he wishes to examine 
them. But there is no general right on the part of 
individual parishioners to inspect the churchwardens^ 
books from motives of mere euriosity, or without 
having some definite and legitimate object in view. 

When passing their accounts, the payment of suma 
of 40«. or above must be verified by vouchers, but 
under that amount, the oath of the churchwardens ia 
held a sufiicient verification. 

As churchwardens cannot legally lay a rate to re* 
imburse themselves for any expenses they have de* 

statement h? may desire with respect to the goods of th* 
church ; and if it appear that they have disposed of any por- 
tion of them without his assent, he may compel them to 
replace them out of their own pockets^ or otherwise punish 
them. 
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frayed^ they ought to be careful to provide for suth 
expenses by a previous rate. If, indeed, they have 
actually laid a rate, but their receipts on account of it 
do not equal their disbursements before the expiration 
of their year of office, their successors may reimburse 
them out of such rate. 

Agreements beneficial to the parish entered into by 
one set of churchwardens, with the consent of th« 
vestry, wilt bind their successors and the parishioners. 

These officers may bring actions for the recovery of 
goods belonging to the church, or for damage done to 
them. On the other hand, they may be sued in the 
Ecclesiastical Courts for neglect of duty ; and, in case 
of misbehaviour, may be removed by those courts be- 
fore the termination of their year of office. If, indeed, 
they take money, goods, &c., corruptly, under colour 
of their office, they may be indicted. 

With respect to the duties of churchwardens iu 
respect to the levying of church rates, see at a subse- 
quent part of the work, the chapter on " Chu&ch- 



CHAPTER V. 

OF THE OHURCH TRUSTEES. 

Under the provisions of the act for the abolition 
of compulsory church-rates, passed in 1868, a new 
body, entitled church trustees, may come into existence 
in any parish, for the purpose of holding funds in 
trust for, and applying them to, certain purposes. 
It is provided by that act, that a body of trustees 
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may be appointed in any parish for the purpose of 
accepting by bequest^ donation, contract, or otherwise, 
and of holding any contributions which may be giren 
to them for ecclesiastical purposes* in the parish. 

The trustees are to consist of the incumbent and of 
two householders or owners or occupiers of land in the 
parish, to be chosen in the first instance, and also from 
time to time, on any vacancy in the office by death, 
incapacity, or resignation, one by the patron, and the 
other by the bishop of the diocese in which the parish 
is situate. 

The trustees, when thus appointed, are a body corpo- 
rate by the name of ^' the church trustees '* of the parish 
to which they belong, having a perpetual succession 
and a common seal, with power to sue and be sued in 
their coi3)orate name. 

They may, from time to time, as occasion may require, 
pay over any funds in their hands to the churchwar- 
dens of the parish, to be applied by them — 1. To the 
general ecclesiastical purposes of the parish. 2. To 
any specific ecclesiastical purposes of the parish.f The 
churchwardens must apply the funds to the purposes 
for which they are handed over to them ; and due 
regard must be had in their application by the trustees 

* In this act, *^ ecclesiastical purposes " means the building, 
re- building, enlargement, and repair of any church or chapel, 
and any purpose to which by common or ecclesiastical law a 
church-rate is applicable. 

t It is expressly provided, that no power shall be hereby 
conferred upon the churchwardens to take order with regard 
to the ecclesiastical purposes of the parish further or- other- 
wise than they vi ^re by law entitled to do before the passing 
•f the act. 
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to the direction of donora who contributed them for 
any special ecclesiastical purposes. By '* special eccle- 
siastical purposes'^ must^ it would seem, b^ under- 
stood some one or more of the objects to which n 
church-rate may be applied* 

The trustees are empowered to invest the funds in 
their hands in Government or real securities^ and to 
accumulate the income thereof or otherwise deal with 
the funds as they think fitj subject of course to the 
provisions of the act. 

The incumbent of the living is, ea officio, the chairr 
man of the trustees, who are required once at least in 
every year to lay before the vestry an account of their 
receipts and expenditure during the preceding year^ 
and of the mode in which such receipts have been 
derived and expenditure incurred; together with a 
statement of the amount, if any, of funds remaining 
in their hands at the date of such account. 



CHAPTER VI. 

THE PARISH CL£RK, S£XT0N, AND BEADLE. 

According to writers on ecclesiastical law, parish 
clerks were originally chosen from aspirants for the 
clerical office, whose poverty compelled them to accept 
this inferior office. Indeed, under an act of parliament 
passed in the present reign (7 & 8 Vict. c. 59, s. 2), a 
person in holy orders may now be employed to fill the 
office, receiving all the profits belonging thereto, and 
performing i^U its ecclesiastical duties. The election 
in that case is to be by the same persons as now have 
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the right to elect a parish clerk; hut no ''cleric in 
orders '' (as he is called) is entitled to perform any of 
the duties of the office nor to take any of its profits^ until 
licensed by the bishop. He is^ moreover, removable 
in the same manner as a mere stipendiary curate. 

As a general rule, the clerk is appointed by the in* 
cumbent ;* but, in many parishes, there is a custom 
that he should be elected by the parishioners or by the 
incumbent, with the consent of the vestry, and such a 
custom is perfectly good. The parish clerks of parishes 
formed under the New Parishes Act, are always to be 
appointed by the incumbent for the time being, while 
they are removable (for misconduct) by him with the 
consent of the bishop. The person appointed parish 
clerk must be twenty years of age ; and, according to 
a canon of the church, must possess competent skill 
in reading, writing, and (if possible) in singing, although 
this latter qualification does not appear to be indis- 
pensable. When elected or appointed, parish clerks 
are usually licensed by the bishop, and take an oath to 
obey the incumbent. This, however, is not necessary 
to complete their title to their office. The emoluments 
of the office vary according to the practice in each 
parish ; as a general rule, they are chiefly derived from 
fees payable upon the performance of the different 
offices of the church. 

The office of a parish clerk is a freehold ;t but by 
the 7 & 8 Vict. c. 59, s. 5, if it appears, upon com- 
plaint or otherwise, to any archdeacon or other ordi- 

* A reoton*, though under seqaestration, can appoint the 
parish clerk, but not if he be suspended or inhibited. 

t It does not, however, oonfer a county vote unless land to 
the annual value of 408. is attached to the office. 

f 
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nary^ that any person not in holy orders holding or 
exercising the office of church clerk^ chapel clerk^ or 
parish clerk, in any district parish or place subject to 
his jurisdiction, has been guilty of any wilful neglect 
or misbehaviour in his office, or that by reason of any 
misconduct he is an unfit and improper person to holcl 
and exercise the same, such archdeacon, &c., may 
ftummon such clerk to appear before him, and by 
writing imder his hs^nd, or such process as is used in 
the ecclesiastical courts for procuring the attendance 
of witnesses, call before him all persons competent to 
give evidence re$pect;ing the matters imputed to such 
clerk; and may summarily hear and determine the 
truth of the matters charged against him ; and if on 
•uch investigation it appears to the satisfaction of such 
archdeacon, &c,, that they are true, he may forthwith 
suspend or remove such clerk from his office, and by 
certificate under his hand and seal directed to the 
officiating minister, declare the office vacant. A copy 
of the certificate i^ to be affixed to the principal door 
of the church, and the persons entitled to elect are 
forthwith to elect another person in his place. But 
the exercise of the office by a sufficient deputy who 
duly and faithfully performs the duties, and in all 
respects well and properly demeans himself, is not to 
be deemed a wilful neglect of office on the part of the 
derk, so as to render him for that cause alone liable to 
be suspended or removed* 

The right to appoint the sexton is very much regu- 
lated by the customs of different parishes, in some 
being vested in the parishioners, in others in the 
* Steer's Parish Law, bj Hodgson. 
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incumbent, and again, in a third case, in the church* 
wardens. It is laid down that, in the absence of proof 
of any custom^ it will be presumed that the church- 
wardens have the right to appoint when it is the duty 
of this official to take care of the sacred vestments 
and of the church, but that when he has only to 
do with the churchyard, the presumption is in favour 
of the incumbent^s nght. In all cases, it would 
appear that the right of the inhabitants to elect must 
be made out by proof of a special custom in a particular 
parish. One curious point in connection with this office 
is, that not only may a woman be appointed sexton^ 
but if the appointment is in the parishioners, women 
may vote at the election. The emoluments of the office 
depend, like those of the clerk, very much upon 
custom ; the principal source consists in fees. 

As a general rule the duties of the sexton are thus 
defined in a work of authority: — he is '^ to keep the 
church clean swept and adorned, to open the pews, to 
make and fill up the graves for the dead^ and to 
provide, under the direction of the churchwardens, 
candles and necessaries belonging to the church, to get 
the linen washed, &c., to keep out excommunicated 
persons, and generally to prevent any disturbsmce in 
the church.*' 

At common law the sexton has a freehold iii hia 

office, and therefore, although the ecclesiastical coui*ts 

may visit him with ecclesiastical censures if he mis* 

conducts himselfi neither they nor any one else have 

power (unless there is a special custom to the contrary 

in the parish)^ to remove him. In parishes formed 

under the New Parishes Act, however, the sexton is to 

F 2 



I 

\ 

60 HANDiW)K O? PARISH lAlT. 

be appointed by tKycumbent, and to be temonWe 

by him with the eonsW the bishop. 

The beadle of a parik chosen by the vestry. It 
IB his doty to attend th^estry, and to inform the 
parishioners when and wl^ it is to be held, to act 
as its messenger or servan^ assist the constable m 
taking up beggars, passing ^ants, &c. Unless he is 
regularly sworn in as a const^e he cannot take or re- 
ceive into his custody a personWged '**^ "^ , "f * 
The beadle is only appointed cJHng the pleasure of the 
parishioners, and may at anyN^e ^ dismissed 1^ 
the vestry for misconduct. \ 

CHAPTER VII. 

THB PARISH TESTRT. ^^ 

The parish vestry is the general assembly e^ 
parishioners^ and it derives its name from the fact t^^ 
up to a very recent period it was always held in t£ 
vestry or in the parish church. It is indeed^ even no< 
generally held in the vestry. But in consequence oi 
scenes frequently occurring at these meetings which 
could hardly be considered befitting either the church 
or even the vestry, power is given to the poor-law 
commissioners (now the Local Government board), by 
the 13 & 14 Viet. c. 57, to make an order that, at the 
expiration of twelve months from the publication there- 
of, no vestry shall be held either in the church, or, 4 
except in case of urgency, in the vestry. At the same ^ 
time, power is given to provide other places to hold the 
meetings. But the Local Government Board can only 
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; ttteh aa order apon the application of the church- 
wardens, sanctioned by a resolution of the vestry. 

The incambent of the pariah has a right, er officio, 
not only to be present and to take part in every vestry 
meeting, but, further, to take the chair and pre^de over 
its deliberations. The persons entitled to attend and 
vote at a vestry are the ratepayers of the parish, whether 
resident or non-resident therein. No person, however, 
who has neglected or refused to pay any poor-rate 
which is due, and has been demanded from him, is 
enabled to attend or vote, or be present until he has 
paid the same.^ It is not, indeed, necessary to have 
actually paid any poor-rate, for if a man have come 
into the parish since the last rate was laid, he can vote 
in respect of the property for which he has become 
liable to be rated exactly as if he had been actually 
rated. The non-payment of church-rates due and 
demanded does not, however^ disqualify for attendance 
and voting at a vestry meeting held for the purpose 
of transacting/ and while.it is transacting, any business 
other than such as relates to the imposition or expen- 
diture of a church-rate. But, by the Compulsory 
'Church-rate Abolition Act, 1868, no person who 
makes default in paying the amount of a church*rate 
for which he is rated, shall be entitled to inquire into, 

# This rule is subject, however, to a qualification introduced 
by the 16 & 17 Yict. c. 65, which enacted, that no person shall 
be required, in order to vote or be present at any vestry meet- 
ing under the provisions of the 68 Geo. 3, c. 69, and 69 Geo 3^ 
c 85, to have paid any rate for the relief of the poor of the 
parii^ in which such meeting shall be held, which shall have 
been made, or become due, within three calendar months 
Immediately preceding such vestry sseeting. 
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or object to^ or vote ia respect of the expenditure of 
the moneys arising £rom such church-rate. And if 
the occupier of any premises make default for one 
month after demand in the payment of any church* 
vate for which he is rated^ the owner may pay the 
•ame, and will, thereupon^ be entitled^ until the next 
succeeding church-rate is made, to stand for all pur^- 
rposes relating to church-rates (including attending at 
▼estries and voting thereat) in the place in which such 
^occupier would have stood. 

Vestry meetings^ which ' may be held as often as the 
Tparish business requires, are generally called by the 
churchwardens with the consent of the incumbent. 
By the 7 Wm. 4, & 1 Vict. c. 45, three clear days' 
notice of the place and hour of holding the same, and 
of the special purpose thereof, must be given by afiSx* 
ing a notice (signed by a churchwarden or by the 
rector, vicar, or curate of the parish, or by an over- 
seer) ^ to the principal doors of all the churches within 
the parish previous to the commencement of divine 
service on Sunday. And to remind the parishioners 
that a meeting is to be held, it is usual to toll one 
of the church-bells for half-an-hour before the time 
of assembling. 

As we have abeady said, the incumbent, if present, 
is entitled to preside at a vestry meeting. If he is 
not there, a chairman is to be chosen by those present, 
voting in the manner we shall now describe. 

Under the old common law, every ratepayer had a 
tingle vote, and no more ; and this is, in fact, still the 

* Vestries for church matters should regularly be called hy 
the churchwardens with the consent of the minister. 
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case when any question submitted to the vestry is de* 
cided, as it may be, by a show of hands.* But if the 
question before the meeting is one that may legally be 
entertained, a poll may alwaya he demanded, at which 
all persons duly qualified may vote, whether they were 
present at the show of hands or not. The poll is 
now taken under the provisions of the 58 Geo. 3» 
c. 69, s. 3, which now regulates the voting in vestries, 
«nd whereby it is provided, '^that every inhabitant 
present who, by the last rate made for the relief of 
the poor, shall have been assessed in respect of any 
4innual rent, profit, or value not amounting to £50, 
•hall give one vote and no more ; if assessed for any 
<ueh annual rent, &;c., amounting to £50 or upwards 
^whether in one or more than one sum or charge), he 
IS entitled to give one vote for every j£25 in respect of 
iirhich he shall have been assessed ; but so that no in- 
liabitant shall give more than six votes ; and where two 
4>r more of the inhabitants present are jointly rated, 
«ach is to vote according to the proportion borne by 
lum of the joint charge ; and where only one of the 
persons jointly rated attends, he is to vote according 
to the whole of the joint charge/' Under the Poor 
fiate Assessment and Collection Act, 1869, occu- 
piers of small tenements let for short periods retain 
their votes in the vestry, although these rates may be 
compounded for and paid by their landlords^f Where 

** On a show of hands, a majority of those present most 
vote for any resolatiton in order to carry it Persons refosing 
to vote cannot be treated as absent. 

t Honseholders, whether males or unmarried females, whose 
names are entered in the oocapiers' column of the rate book, 
but whose landlords pay the rates, are entitled to attend and 
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eoinpanies or cor)>orati(ms are rated to tke poor, their 
clerk, secretary^ steward, or other agent, duly authorised 
for the purpose, may (if their rates have been duly paid) 
represent them at any vestry meeting, and give th& 
numb^ of votes to which their property entitles them*. 

If there is no other business before the vestry, the 
poll should be taken immediately after it is df^nanded,. 
unless this should be attended with inconvenience ; but 
the chairman has a legal right to fix the time of the; 
poll. The poll must, if demanded on a show of hands, 
be taken of the ratepayers generally. It is a nullity 
if the poll is confined to persons present when it ia 
demanded. The doors of the vestry diould be kept 
open during the taking of the poll, for which sufficient 
time must be allotted to allow all' the ratepayers th^ 
opportunity of voting. And where there is a custom 
in any parish, with reference to the period of polling, 
it must be followed, provided it be reasonable. 

The result of the poll, which must be taken by opea 
voting (proxies or ballot not being admissible), must 
be announced in open vestry. The chairman may 
decide as to the validity of votes when they are tendered* 
or the poll may be adjourned for a scrutiny. " lo 
meetings of parish vestries there may be circumstances 
in which justice would require that a scrutiny should 
take place ; and when that is made out the voter may 
have a right to demand a scrutiny. But there is no 
authority which recognizes the right to a scrutiny in 
every case in proceedings at a vestry." (R. v. Ficar, 

vote at vestry meetings, provided thai all rates made or be- 
coming due more than three montiui preTiooaly have been 
paid. 
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%e. •/ Hantmermith, a B. & S. 504.) The right of 
Adjourning a vestry meeting, at all events for the pur- 
pose of ti^ng a poU, 18 not in the meeting at large^^ 
bill (as we have already intimated) in the chairman^ 
who must, however, exercise it so as to facilitate, and 
not to interrupt or procrastinate the proceedings.* 
When a meeting has been regularly adjourned, business 
begun at that meeting may be concluded at the ad^ 
joumed meeting, although no notice thereof was given 
in the notice summoning the adjourned meeting. 
When an amendment proposed is a direct negative 
ef the original motion, it is not necessary to take a poll 
on each ; one poll will suffice. When a vestry meeting 
has been adjourned for the purpose of taking a polI» 
and a poll has been taken and declared, no further 
amendment can be moved upon tbe question on which 
aoch poll has been taken. 

When the votes are equal on a poll, the chairman 
bas a right to give a casting vote, in addition to the 
vote or votes to which he is entitled as a private 
individual, in respect of his assessment.t The sauie 
section of the act (see below) which confers this power 
upon the chairman, renders it imperative upon him to 
sign the proceedings of the vestry, which are to be 
entered in a book to be provided for the purpose by 
the churchwardens and overseers.;^ Any inhabitants 

• Tbe Queen's Bench Division of the High Oonrt will 
reriew the mode in which the chairman of a vestry meeting 
exercises his power. 

t 68 Geo. ni. c. e9, s. 2. 

X Section 6 of the act just quoted provides for the safe ena» 
tody of the parochial hooks, and imposes peivalties upon any 
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present who choose may likewise do so. Their agOM 
tnres are merely regarded as authenticating the record 
of the proceedings^ and do not involve them in any 
personal responsibihty^ urdess the reaoluii&n of resohir 
iions to which they set their Tumes expressly ffuaranteea 
the payment of expenses ordered to be incnnred. 

Speaking generally, the vestry ''has the right to 
investigate and restrain the expenditure of the pariah 
funds, to determine the expediency of enlarging or 
altering the churches and chapels, or of adding to or 
disposing of the goods and ornaments connected with 
those sacred edifices. The election of some of the 
parish officers is either wholly or in part to be made by 
the vestry, and it has, ather directly or indirectly, a 
superintending authority in all the weightier matters of 
the parish,^ • It has, amongst other things, the power 
to make or refuse a church rate. This general statement 
of the powers of the vestry may here suffice, as we shall 
have occasion to refer more particularly to the most im^ 
portant of its duties in subsequent portions of the work.t 
It is only necessary further to remark, that every 
parishioner, whether present or absent, is bound by a 
vestry meeting duly called. One vestry may, howev^, 
rescind the proceedings of a previous one. 

The vestry clerk is the secretary of the vestry by 
whom he is elected: His duty is to attend its 
meetings, to draw up its orders and resolutions^ and 

person obliteratiDg or destroying them, or neglecfcin/^ to pro- 
duce them, when required, to the yestrj or parochial officers. 

* Steer's Parish Law, by Hodgson. 

f With respect to the election of churchwardens by tht 
tssfry, see ante, Chapter lY. 
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geneivllj (although the vestry may order otherwise) to 
keep, the parish books. The duties of this officer are^ 
indeed, much more minutely defined when he is (as is 
no doubt generally the case) appointed.under the 13 & 
14 Vict. .Cr 57. That aet gave the Foor4aw commis- 
sioners (now the Local Qovemment board) power to 
order the appointment of a vestry eWk in all parities 
whose population exceeded 2>(}00 at the last census, the 
appointment to be made within one month after the 
ttfiuing of such order, or (on subsequent occasions) 
after the vacancy of the office, and seven clear days' 
notice being given of the vestry meeting convened 
for the purpose. Secti 7 ddines the duties of such 
vestry derk (unless otherwise ordered by the com* 
misi^oners), and as this> officer is one of great im- 
portance in all populous -parishes^ we shall give the 
clause nearlyv entire. He is, then, ^'to give notice 
of, and attend,, meetings of the vestry and com* 
mittees appointed thereat. To sammon and attend 
meetings of the church ward^is and overseers when 
required, and to enter the^ minutes thereof. To keep 
the account of charity mon^s .distributed by the 
churdiwardens or overseers. To keep the vestry 
books, parish deeds, &c., rate books and accounts 
which are closed, and to give copies of, and extracts 
from, the same at iJie rate of fourpence for seventy- 
two words, and tc permit all ratepayers q£ the parish 
to inspect them at reasonable times, on pain of dis- 
missal for neglect. To make out, when required by 
the vestry, the church rate, and procure it to be 
signed and completed, and to retain the custody there* 
of, and where there is no collector of poor ratea nv 
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assistAiit ovenecar^ to make out the poor rate and piso^ 
cuie ita allowance^ and to make all aubsequent entnea 
ia the rate books, and to give the noticea thereol 
required by lew. To prepare and isaiie the neeesaary 
proeeaa for reeovering arrears of such rates, and to 
procure the summmis to be served, and to attend the 
juices thereon, and to advise the churchwardens and 
overseers as to the recovery of such arrears. To keep 
and make out the churchwardens' accounts, rad to 
l^eaent them to the vestry or other legal authority to 
be passed, and to eiLamine the church rate coUector'a 
accounts, and returns of arrears. To assist the over« 
seers in making out their accounts (whenever required 
by them), and, subject to the rules of the Poor-law 
eommissionera, to examine the accounts of the assist* 
ant overseers and collectors of poor rates and their 
returns of arrears* To attend the audit of overseers' 
accounts, and conduct all correspondence arising there- 
from. To assist the churchwardena and overseers in 
prqMuring and making out all other parochial assess- 
ments and accounts, and in examining the accounts 
of the collectors of such assessments. To ascertain 
and make out the list of persons liable to serve on 
juries, and to cause them to be duly printed and 
published and returned to the justices. To give 
the notices for claims to vote for members of par* 
liament, to make out lists of voters and get them 
printed and pubbshed and duly returned according to 
law, to attend the revising court, and to prepare, make 
out, and publish the business lists and lists of con* 
atables. To make all returns required of the church* 
wardena or overseers by law or proper authority. To 
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■dvise tiie chnrcfawardens and overseers in alt tlie 
daties of their office, and to perform sadi oilier duties 
and services of a like nature as the Poor-law com* 
missioners from time to time^ at the request of the 
churchwardens or overseers, or otherwise, may pre- 
Bcribe and dire^/' By sect. 9 it is declared, however, 
that nothing in that act is to exempt or discharge any 
churchwarden or overseer from the performance of any 
duty required of him by law, or to oblige him to avail 
himself of the assistance of the vestry clerk unless he 
thinks fit to do so. 

Vestry clerks not appointed under the 18 & 14 
Vict. c. 67, are removable at any vestry meeting, and 
no salary is attached to their office. 

Vestry clerks appointed under the act to which we 
have just referred, are not removable from office, 
except by a resolution passed at a vestry called for 
that special purpose, and with the consent of the 
Local Government board ; or by an order under the seal 
of such board. The salary of such clerks is fixed by 
the order directing their appointment, and is charged 
upon the poor rate. On the other hand, they must 
give such security as the Local Government board order* 



CHAPTER VIIL 

SELECT YESTKfES. 

A '^ SELECT vestry'' consists of a certain number 
of persons chosen annually to manage the concerns of 
the pariah. In some parishes, the establishment of 
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buch a body is the result of immemorial usage^ which 
in that case fixes also its constitution and mode of 
election; the latter in some cases being that worst of 
all kinds of election — self-election. When it is sought 
to support by custom the existence of a select vestry in 
a parish^ and thus to exclude the parishioners from the 
direct — or it may even be the indirect — management 
of their own affairs, the said custom must be shown^- 

1. To have existed immemorially.* 

2. To have existed continuously; i.e. as to the 

right. Por a mere interruption in the exercise 
of the right will not destroy the custom. 
8. To have been acquiesced in peaceably by the 

parishioners. 
4p 5, and 6. To be reasonable, compulsory^ and eon* 

. sistent. 
The existence of a custom for a select vestry must, ii 
contested, be tried before one of the common-law courts. 
In addition to the select vestries by custom, such 
bodies often exist in virtue of private and local acts 
relating to particular parishes. Those acts, g( oourse, 
regulate their constitution and mode of election. 

There are also the select vestries under the 69 Geo* 
3, c. 12 s. 1 (commonly called Sturges Bourne's Act). 
These do not, however, replace the open vestry in the 
general government of the parish. Their duties are 
entirely coniSned to the administration of the poor laws, 

• A custom is said to hare existed ^immemorially'' when it 
cannot be shown to have commenced fiince the beginning of 
the reign of Eichard I. : and in ttxe absence of suck ffroof a 
jwy are entitled to infer the existence of an ''immemonal 
cmtom" from the usage of the pxevious twenty yean. 
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wkh whioli the " parish vestry,'^ whether open or select, 
has no concern. 

The 1.& 2 William IV. c. 60 (commonly called 
Hobhouse^s Act) enables parishes, being part of a city 
pr town^ and containing a population of more than 
800 persons rated as householders, to adopt that act 
if they think fit, and elect under its provisions a select 
vestry for the general management of all such their 
local affairs as would otherwise be within the juris- 
diction of the open vestry. If it be desired to adopt 
the act, one-fifth of the ratepayers, which must be at 
least fifty in number, must deliver a requisition (in ^ 
form given in the act) to the churchwardens between 
the 1st December and the 1st March requiring them 
to ascertain whether a majority of the parishioners 
wish the act to be adopted. Then on the first Sunday: 
in March the churchwardens are (by a notice fixed on 
the doors of all the churches and chapels in the parish) 
to notify the time and place where the ratepayers are 
to vote. The ^ct can only be adopted by the vote of 
a majority consisting of two-thirds of those pollings 
and being at the same time an absolute majority of the 
ratepayers of the parish. 

CHAPTER IX. 

METRa:P0LlTAN VESTRIES. 

The. election and powers of the vestries in the metro- 
polis are now regulated by the 18 & 19 Vict. c. 120, 
commonly called the '^Metropolis Local Management 
Act,^^ and by the 26 & 26 Vict. c. 102, "the metro- 
polis'' being defined therein to consist of the city of 
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Lfondon, and parishes and places comprehending an 
area from Hampstead on the north to Woolwich and 
Lewisham on the souths and from Stratford*le-Bow on 
the east to Hammersmith on the west.* 

The vestry in every parish included in this area is to 
consist of-— 18 vestrymen^ where the number of rated 
householders does not exceed 1000 ;t ^ additional (t.f. 
24 vestrymen) where the number exceeds 1000 ; and 
12 additional (t. €• 86 vestrymen) where the number of 
rated householders exceeds 2000 ; and so on^ in the 
proportion of 12 additional vestrymen for every 1000 
rated householders. In no case are the elected ves- 
trymen to exceed 1204^ To them are to be added 
the incumbent and churchwardens of the parish^ and 
any district rector who is a member of the vestry 
of such parish at the time of the passing of the act. 
Parishes which^ at the time of the act passing, con- 
tained upwards of 2000 inhabitants, are to be divided 
into wards, none of which must contain fewer than 600 
rated householders ; the secretary of state for the home 

* The act also empowers the Queen in ooancH, upon the 
application of the metropolitan board of works, whose powers 
are now vested in the London ooanty oonncil, to order the 
provisions of the act to be extended to any parish adjoining 
the metropolis oontaining not fewer than 750 inhabitants 
rated to the relief of the poor. 

t If there are not eighteen persons in a parish qualified to be 
vestrymen, the vestry is to consist of as many as are qualified. 

%, The qnalifioation requisite for a vestryman is, under ordi- 
nary cxrcamstanoes, an assessment to the relief of the poor 
upon a rental of not less than £4^ ; but in ease the number of 
such assessments is not equal to one-sixth of the whole assess- 
ments in any parish, the qualification of a vestryman for that 
parish is reduced to £26, 



METEOPOLITAN VESTRIES. 73 

department apportioning the vestrymeu amongst the 
wards. One-third of the vestry go out of oflSce every 
year,* so that every vestryman serves three years, except 
such as are elected to supply vacancies occasioned other* 
wise than by effluxion of time. In that case they are 
to go out of office at the times when the terms of office 
of the members in whpse place they are elected would 
have expired by effluxion of time. 

The election of one-third of the vestry, in place of 
that which retires, takes place annually in May, the 
electors being sueh persons as have been rated in such 
parish to the relief of the poor for one year next 
before the election, and have paid all parochial rates, 
taxes, and assessments, except church rates, due from 
them at the time of so voting, except such as have been 
made or become due within six months immediately 
preceding. Of course, when vacancies in the vestry 
occur by death or resignation, there will be bye-elections 
to supply them, which may take place at any part of 
the year. 

On the day of election, the parishioners rated for 
the relief of the poor t in the parish or ward for which 
the election is holden are to meet at the place ap- 
pointed for the election, and to nominate two rate- 
payers of the parish or ward to be inspectors of votes, 

* AeiiriBg vestrymen are eligible for re-dection. 

t Occupiers of tenements may claim to be rated by serving 
notice upon the oyerseers or one of them ; and this whether 
their' landlord has or has not b^en, is or is not liable to be, 
lated for such tenements ; or has or has not compounded for 
the rates due on the same. If the rates haye been com* 
pounded for, the tenant is only liable to pay the amount of 
tomposition due for the tenement he occupies. 
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i^nd the churchwardens^ or^ in case of a ward elec- 
tion^ such one of the churchwardens as is present 
thereat, or, if one of the churchwardens is not present, 
the person appointed to preside, is to nominate two 
other such ratepayers to be inspectors. The parish- 
ioners present are then to proceed to the election of 
vestrymen and also of auditors, unless five or more 
ratepayers require a poll, which, if demanded, is to take 
place on the following day, commencing at 8 a.m., 
and terminating at 8 f.m. At this poll, which must be 
taken by ballot, each ratepayer has one vote andnomore* 
By the 25 & 26 Vict. c. 102, s. 36, the inspectors of 
votes may, before commencing the duties of their office, 
appoint by writing under their hands an umpire ; and 
in case the inspectors are unable to agree upon or 
determine by a majority any matter which they are by 
the said act required to determine^ such matter is to be 
decided by the umpire, whose decision in relation 
thereto is to be final and conclusive. 

If on the poll two or more persons appear to have 
an equal number of votes, the inspectors are to decide 
by lot which of them are to be returned as elected. 
When the election is complete, the list of persons 
elected vestrymen and auditors must be returned by ; 
the inspectors of votes to the churchwardens, who wiU 
publish it to the parish in the manner appointed by ^ 
the act. 

Section 11 of the act provides for the auditing of 
the parish accounts. 

The persons thus elected as vestrymen, together with 
die persons added in virtue of their offices,'*' form the 
• 8m afUCi p. 72. 
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/etitiy, and (with two exceptions, which we shall pre- 
sently mention) " all the duties^ powers, and privileges, 
including such as relate to the affairs of the church, or 
the management or relief of the poor, or the adminis- 
tration of any money, or other property applicable to 
the relief of the poor, which might have been per- 
formed or exercised by any open, or elected, or other 
vestry, or any such meeting as aforesaid (t. e. a meeting 
of parishioners), in any parish, under any local act, or 
otherwise, at the time of the passing of the 18 & 19 
Vict. c. 120, are to be deemed to have become transferred 
to and vested in the vestry constituted by that act/' 
t. e» *' the Metropolis Local Management Act.'' 

The two- exceptions to which we have just referred 
ate — 1st, as to the election of churchwardens and the 
imposition of church rates. For it is enacted by an 
act (the 19 & 20 Vict. c. 112, s. 1) passed in the 
year after the Metropolis Local Management Act, 
that when the power of electing churchwardens or 
making church rates, or rates in the nature of church 
rates, was, at the passing of the 18 & 19 Vict. c. 120, 
vested in an open vestry, or in any meeting in the 
nature of an open vestry meeting, or in any meeting 
of the parishioners, inhabitants, or ratepayers, such 
power is not to be deemed to have vested in the vestry 
elected under the Metropolis Local Management Act. 
2nd. Various powers, heretofore exercised by the vestry, 
are, by the Metropolis Local Management Act, trans- 
lierred, in certain parishes, to the district boards of works 
to be appointed under that act. 

Sect. 28 of the 18 & 19 Vict. c. 120, pro- 
vides that, in order to constitute a quorum at any 

G 2 
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1 

meeting of a vestry elected under this actj there 
must be not fewer than five vestrymen present at 
a meeting of a vestry which consists of not more 
than 18 elected vestrymen; and not less than 7 
present at a vestry consisting of 24 elected vestry- 
men and no more; and not less than 9 present 
at a vestry consisting of 86 elected vestrymen or 
upwards. Sect. 9 provides for the giving due notice of 
meetings of the vestry. While sect. 30 enacts that 
at every meeting of the vestry, in the absence of the 
persons authorized by law or custom (t. e. generally 
the incumbent or one of the churchwardens), the mem- 
bers present shall elect a chairman for the occasion 
before proceeding to other business; and that the 
chairman, in case of an equality of votes on any ques« 
tion, is to have a second or casting vote. 

Various parishes of the metropolis, enumerated in a 
schedule to the act, are then grouped into districts^ 
over each of which a board of works (the number of 
whose members is fixed by the act) is to preside. The 
board is to be composed of deputies elected by the ves- 
tries of the various parishes in the district. One-third 
of their number go out of office every year, the vaean* 
cies being supplied by the election of the vestries. 

The vestries of parishes which are not included in 
districts* and the district boards are constituted cor« 
porations, and are enabled to hold land for the purposes 
of the act. 

Superior to both vestries and district boards was 
'' the Metropolitan Board of Works,'' but this body 

* These — the vestries of the largest parishes— are virtu- 
ally district boards, having all the powers of the latter bodies. 
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bag BOW been superseded by the LoDdon County 
Council; the constitution and functions of which are 
governed by the Local Government Act, 1888 (51 and 
52 Vict. c. 41). They lie outside the scope of the 
present work, and with this brief mention that the 
portions of the Metropolis Managemeut Act relating to 
the Metropolitan Board of Works has become obsolete 
we, therefore, return to those portions of the statute 
which still remain in force. 

One very important clause in the Act disqualiiiet 
certain persons from being members of any of the 
metropolitan boards or vestries. It enacts in sub- 
stance that any member of the metropolitan or any 
district board, or any auditor who becomes bankrupt 
or ifn8olvent,or compounds with his creditors, or accepts 
or holds any office imder the board or vestry of which 
he is a member, or of whose accounts he is auditor 
(except in the case of an auditor, of the office of 
Huditor), or is in any manner concerned or interested 
in any contract or work made with or executed for such 
board or vestry, is to cease to be a member or auditor. 
But no shareholder in a joint-stock company is to be 
disabled from continuing or acting as a member of a 
board or vestry by reason of any contract between 
such company and such board or vestry, or of any 
work executed by such company; but no such member 
is to vote upon any question in which such company is 
interested. Any person acting as a member of a board 
or vestry, or as auditor, after ceasing to be such mem- 
ber or auditor, or being a shareholder in a company 
who votes upon any question in which the company is 
interested, and any person acting as a member of a 
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vestry without being duly qualified^ is liable to a fine 
of £50. But all acts and proceedings of any person 
ceasing to be a member or auditor, or disabled from 
acting, if done previously to the recovery of the penalty 
are valid. 

The members of all the metropolitan representative 
bodies are enabled to resign their offices at any time ; 
and all of them are capable of immediate re-election 
after going out of office. 

The act contains a number of provisions regulating 
with considerable minuteness their proceedings, the 
appointment of committees and officers, the provision 
of offices, &c. ; but for these we must refer our readers 
to the act itself, as any attempt to summarise them 
would occupy more space than we can spare for a sub- 
ject which is of a local although it may be a metro- 
politan character. For the same reason we must con- 
fine ourselves to stating generally that the act gives 
powers to the bodies we have named to make and 
maintain sewers ; to pave, cleanse, and light the 
streets ; and to remove and prevent nuisances. In 
general, it may be said that they have powers similar 
to those which in most large towns are either pos- 
sessed by the corporations under the Municipal Cor- 
poration Act, or have been conferred upon them by 
successive Improvement Acts. 

In conclusion we have to refer to the mode in which 
the funds for carrying out the act are to be provided. 
Every vestry and district board may, by order under 
their seal, require the overseers of their parisbj or of 
the several parishes within their district, to pay to the 
treasurer, or into any bank, the sums required for de- 
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fraying the expenses of the execution of the Act, dis- 
tinguishing the sums connected with sewerage, and 
also with lighting (when land is exempted, or is rated 
at a less rate than houses for lighting under any act 
of parliament), from the other expenses. The over- 
seers to whom such order is issued, are to levy the 
amount required by making separate sewer rates, light- 
ing rates (when a sum is required for that purpose), and a 
general rate. These rates are to be levied on the person 
and, in respect of the property rateable to the relief of 
the poor, assessed on the net annual value of such 
property, and allowed in the same manner and subject 
to the same appeal as poor rates.* 

Borrowing powers are conferred by the Act upon all 
the bodies to which we have been referring. 

* See post, the chapter on poor rates. 
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CHAPTER X. 

OF CONSTABLES. 



HiOH constables were formerly appointed for eacb 
hundred, wapentake, or other like division of a county. 
The office is now, however, practically extinct, except 
in cases where the high constable is, by law or custom, 
returning officer at any parliamentary or municipal 
election^ or is charged with the supervision of the 
register of electors, or has any real property vested in 
him by virtue of his office. These exceptional in- 
stances need not detain us. We pass on to what are 
more properly within the scope of the present work- 
parish constables. 

The Parish Constables Act, 1872 (35 & 36 Vict. 
c. 92), after declaring that the establishment of an 
efficient police in the counties of England and Wales 
has rendered the general appointment of parish con- 
stables necessary, proceeds to enact that no parish 
constables shall be appointed after the passing of that 
act, unless the court of General or Quarter Sessions 
of any county shall by resolution determine that it is 
necessary, with a view to the preservation of the peace, 
or to the proper discharge of the public business 
therein, that one or more parish constables shall he 
appointed for any parish within the jurisdiction of the 
said court. If such a resolution be passed, then, so 
long as it remains unrescinded, parish constables will 
be appointed (with some slight modifications) according 
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to the law in force at the time the act was passed. 
This law will be found in the Act 5 & 6 Vict. c. 109, 
according to the sixth section of which all able-bodied 
men, resident^ within the parish, between the ages of 
twenty-five and fifty years, rated to the relief of the 
poor or to the county rate for any tenement of the net 
yearly value of four pounds or upwards (except such 
persons as are exempt or disqualified, as will be men- 
tioned immediately afterwards), are qualified and are 
liable to be appointed parish constables. 

The following persons are exempt from liability 
to be appointed parish constables : — All peers ; all 
members of the House of Commons ; all judges of the 
superior courts; all justices of the peace; all deputy 
lieutenants ; all clergymen in holy orders ; all Roman 
Catholic priests ; all dissenting ministers who shall fol- 
low no secular occupation except that of a schoolmastier, 
producing a certificate of some justice of the peace 
of their having taken the oaths and subscribed the 
declarations required by law; all schoolmasters; all 
Serjeants and barristers-at-law actually practising ; all 
members of the society of doctors of law and advo- 
cates of the civil law actually practising ; all attorneys, 
solicitors, and proctors duly admitted in any court of 
law or equity or of ecclesiastical or admiralty jurisdic* 
tion, in which attorneys, solicitors, and proctors have 
been usually admitted, actually practising and having 
duly taken out their annual certificates ; all convey- 

* A mere occnpier of a tenement, for which he pays rent, 
rates, and taxes, was never liable, because this is an office 
requiring personal attendance, and the holder of it should \m 
well known to the inhabitants* 
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ancersand special pleaders below the bar; all officers 
of any such courts actually exercising the duties of 
their respective offices ; all coroners, gaolers, and keepers 
of houses of correction ; all members and licentiates of 
the Royal College of Physicians in London actually 
practising; all surgeons being members of one of the 
Royal Colleges of Surgeons in London, Edinburgh, or 
Dublin, anql actually practising; all apothecaries having 
obtained a certificate to practise as an apothecary from 
the master, wardens, and society of the city of London, 
and actually practising ; all officers of Her Majesty's 
navy or army on full pay; all persons enrolled and 
serving in any corps of yeomanry under officers having 
commissions from Her Majesty, or lieutenants of coun- 
ties or others specially authorized by Her Majesty for 
that purpose ; all pilots licensed by the Trinity house of 
Deptford, Stroud, Kingston-upon-HuU, or Newcastle- 
upon-Tyne ; and all masters of vessels in the buoy and 
light service employed by either of those corporations; 
all pilots licensed by the lord warden of the cinque 
ports, or under any act of parliament or charter for 
the regulation of pilots in any other port; all the 
household servants of Her Majesty; all officers of 
customs and excise ; all sheriffs and sheriffs' officers ; all 
high constables ; the clerks of all boards of guardians 
of the poor ; the masters of all union workhouses ; all 
county or district constables; all parish clerks; all 
registrars and superintendent registrars of births, 
deaths, and marriages; all churchwardens, overseers, 
and relieving officers ; and all postmasters and persons 
employed in the business of the post-office. 
The above persons are exempt from liability to serve 
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this office, f.tf. they need not serve unless they choose $ 
but all licensed victuallers and persons licensed to deal 
in any exciseable liquor or to sell beer by retail, all 
gamekeepers, and all persons who have been convicted \ 
of any treason, felony^ or any infamous crime are 
disqualified from serving the office, i.e. they cannot 
serve it. 

Within the first seven days of February in each 
year the justices of the division in which each parish 
18 situated issue a precept to the overseers in that 
parish directing them to make out a list of all persons 
therein qualified to serve as parish constables, and 
return the same to the justices before the 24th of 
March. The overseers, within fourteen days after they 
have received the precept, call a vestry meeting, who 
make out a list of the persons in the parish qualified 
and liable to serve, and they may annex to this the 
names of any number of persons willing to serve the 
office of constable, and whom they recommend to be ap- 
pointed, although they may not have the requisite quali- 
fications. The overseers present this list (verifying it 
on oath, and attending to answer any question touching 
the same) to a special sessions of the justices of the 
peace of the division holden for the purpose on some 
day between the 24th of March and the 9th of April 
in each year. And from this list the justices select 
the names of such number of persons as they deem 
necessary to act as constables within the parish. Pro« 
vided always, that where any person, has been chosen 
to serve, and has served the office of constable, either 
in person or by substitute, he is not liable to be again 
chosen until every other person in the parish liable 
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and qualified to serve has also served the office of con* 
stable either in person or by substitute. The persons 
thus nominated serve for a year, or until their suc- 
cessors are appointed, unless previously removed from 
office by the justices for misconduct or some other 
good cause. Every person duly appointed must serve 
as a parish constable, unless he submits, and the 
justices accept, another person to act as his substitute. 

Lists of the parish constables must, within fourteen 
days after their appointment, be affixed by the overseers 
to the doors of the parish church ; and provision is 
made (by section 16) for the filling up of any vacancies 
which may occur in the course of a year by the death, 
disqualification, or discharge of any constable during 
his year of office. Moreover, under the Act 36 & 36 
Vict. c. 92, ss. 4 & 6, the vestry of any parish not 
included wholly or in part within a borough, may, 
after due notice, at any time resolve that one or more 
parish constables shall be appointed for their parish, 
with a salary payable out of the poor rate; and on a 
copy of such resolution being delivered to the justices 
for the petty sessional division in which such parish is 
situate, such justices may appoint constables for such 
parish; or two or more parishes may unite for the 
appointment of a constable by the justices. 

The parish constables are subject to the authority of 
the chief constable of the county constabulary for the 
county, or the superintendent of the district in which 
they are situated. These officers cannot, however, call 
upon them to serve beyond the boundaries of their 
own parishes. 

In addition to the ordinary constables appointed ai 
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ire bave described, special constables may also be ap- 
pointed under the 1 8b 2 Wm. IV. e. 4L By the first 
■ection of that act, when it is made to appear to two 
justices of any county or town, on oath, that any 
tumult, riot, or felony has taken place, or may be 
apprehended, in any parish, &c., for which they act, 
and they think the ordinary peace officers insufficient 
for the protection of persons and property, they may 
appoint, by precept under their hands, as many house- 
holders or other persons (not legally exempt from 
serving the office of -constable) residing in such place 
or in the neighbourhood, as they think fit, to act as 
special constables. Such special constables are to take 
an oath. The secretary of state may order persons 
who are exempt frcon service as constables to be sworn 
ID. While acting, such constables have all the powers 
of common constables. And any special constable 
convicted before two justices of refusing to take the 
oath, or of neglecting to appear at the proper time and 
place for taking it, or of neglecting to serve when 
called upon, or to obey lawful orders, is liable to a 
penalty of £5. The justices in whom the appoint- 
ment of special constables is vested may determine 
their service; when they must deliver up the staves 
and other articles provided for them, on penalty of a 
•urn not exceeding £5. The justices, at a special ses- 
sions to be held for the purpose, may order reasonable 
allowances and expenses to be paid to, or on account 
of, the special constables. And by the Municipal Cor- 
porations Act, 1882 (45 & 46 Vict. c. 60, s. 196) the 
justices in a municipal borough are empowered to call 
out special constables within its limits. 
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Such are the main provisions of the acts which 
regulate the appointment of parish and special con- 
stables. The active police of the county are^ we 
need hardly say, the police of the various municipal 
boroughs and the county constabulary, who are ap- 
pointed under statutes which do not fall within the 
scope of the present work. 

It only remains for us to state — and it must neces- 
sarily be very briefly and generally — ^the powers, duties, 
and privileges of all classes of constables, whether 
parish, special, or police. 

A constable cannot take into custody, without a 
warrant from the justices, persons who are insult- 
ing each other, or have struck each other, unless 
they actually strike or offer to strike each other 
in his presence. Then he may take them into 
custody. 

If persons are committing an affray in a house, or 
if there be a noise, or disorderly drinking therein at an 
unreasonable time of the night, or if persons having 
committed felony, or made an affray, fly to the house 
and are immediaiely pursued, a constable, after de- 
claring the cause of his coming, and having previously 
demanded admission in vain, may break open the 
doors to arrest the offender or suppress the affray.* A 
constable (indeed this is also true of any private person) 
may, or rather is bound to, apprehend any offender in 
the act of committing a felony. Any person whatever, 
and of course constables, are authorized by the 14 
& 15 Vict. c. 19, s. 11, to apprehend persons found 

• 2 Hale, P. 0. 117. Steer's Parish Law, by Hodgson. 
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committing any indictable offence in the nighty j.e. 
from 9 P.M. to 6 A.M. 

A constable, having reasonable cause to suspect that 
a person has committed a felony, may, and indeed 
should, apprehend, and detain him until he can be 
brought before a justice to have his conduct investi- 
gated. 

Constables refusing or neglecting, on due notice or 
on their own view, to assist in carrying before a justice 
of the peace hawkers and pedlars trading without a 
licence, or refusing to produce their licence, or iu 
executing the warrants of justices against such offenders^ 
are to forfeit dSlO. Constables also incur penalties 
for neglecting to apprehend vagrants. And they are 
farther required to assist a landlord in the day-time in 
breaking open any house, bam, &c., where the goods 
of a tenant are clandestinely removed, or fraudulently 
concealed, for the purpose of levying a distress; but 
in case the place where they are suspected to be 
concealed is a dwelling-house, oath must first have 
been made before a justice of a reasonable ground of 
suspicion. 

A constable is bound to execute the warrant of a 
justice of the peace within his own precinct {i.e. the 
district for which he is appointed, which in the case of a 
parish constable is the parish), whether the warrant be 
directed to him by name or generally to the constable or 
peace officer of that precinct. And in order to execute 
a warranty a constable is in general justified in breaking 
open outer doors or other parts of a house afte?' but 
not before he has declared his business, demanded 
admission, and allowed a reasonable time for opening 
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them to elapse. But he is, on the contrary, not justified 
in breaking open outer doors to execute a warrant of 
distress for a poor rate, or for a church rate. And the 
constable should take care to have the warrant with 
him when he executes it> since he is bound to show it 
on the demand of the party on whom it is to be exe- 
cuted. The oflScer should afterwards keep the warrant 
for his own justification. 

It is, in general, the duty of a constable, when once 
he has apprehended a person, to retain him in custody 
for the purpose of taking him with all convenient speed 
before a justice of the peace. If, however, he has 
taken him into custody for a mere trivial affray, he 
may liberate him when the heat is over. And, until 
he can take a prisoner before a justice, he may confine 
him in a house or the gaol of the place. 

A constable enjoys certain privileges. While serv- 
ing the office, he is not liable to be appointed to any 
other. His person, while engaged in the discharge of 
his duty, is specially protected ; and persons assaulting 
him, with intent to resist the lawful apprehension or 
detainer of offenders, may be sentenced to imprisonment, 
with or without hard labour, for anytime not exceeding 
two years, and may also be fined and required to find 
sureties to keep the peace. He possesses, also, some 
advantages in the defence of actions brought against 
him for acts done in the performance of his duty. And 
no actions of this kind can be brought against him, 
unless they are commenced within six months after the 
act committed. On the other hand, if he neglect his 
duty to suppress an affray or riot, or to apprehend t 
felon^ &c., he is guilty of a misdemeanor^ for which he 
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may be indicted and punished with fine and imprison* 
xnent. 

By the 18 Geo. III. c. 19, every parish constable, 
within fourteen days after he goes out of office, is to 
present to the overseers of the parish an account of all 
sums received and expended by hinoi on account of the 
parish. The overseers are, within fourteen days after* 
wards, to lay this before the inhabitants, and, if 
approved by the majority of them, any amount due 
to him is to be paid out of the poor rate. If the 
account is disallowed, the constable has an appeal to 
a justice of the peace ; and so on the other hand have 
the parish. Both parties can appeal from the justice 
to the next quarter sessions. The constable can only, 
it must be remembered, charge for actual expenses 
incurred in doing the business of the parish. 



CHAPTER XI. 

OF THE PREPARATION OF JURY LISTS. 

On or before the 20th day of July in each year, the 
clerk of the peace in each county issues his warrant, 
requiring the churchwardens and oveneers to prepare, 
before the 1st September, lists of all persons in their 
respective parishes liable to serve on juries. 

The churchwardens and overseers having made out 
such a list, are, on the three first Sundays in Septem- 
ber, to fix a copy thereof upon the principal door of 
every public place of religious worship in their parishes 
or townships, with a notice stating when and where 

H 
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the objections to the list will be heard by the justices. 
The list must specify which of the persons whose 
names are contained in it are, in the judgment of the 
overseers, qualified as special jurors, and must also set 
forth in each case the nature of the qualification, and 
also the occupation and the amount of the rating or 
assessment of every such person. The latter hold a 
special sessions for the revision of these lists in the 
last seven days of September. 

The churchwardens and overseers, and also the jus- 
tices in petty sessions, are authorized to inspect the tax 
assessment for any parish or township between the 
1st July and 1st October in every year^ for the purpose 
of making out or revising the jury list. And any 
constable, churchwarden, or overseer offending against 
the act by neglect of duty or otherwise, may be fined 
not more that £10, nor less than 40s., by the justices 
before whom he may be summoned. 



CHAPTER XIi; 

OP HIGHWAYS. 

Highways or public roads are those ways which all 
the Queen^s subjects have a right to use. It is said 
that there are three kinds of public ways : — a footway, 
a foot and horseway, and a foot, horse, and cartway. 
Whatever distinctions, however, may exist between 
these ways, it seems to be clear that any of them 
which are common to all the Queen's subjects, whether 
directly leading to a market town, or beyond a town. 
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or from town to town, or village to village, way pro. 
perly be called a highway. A common street is also 
a highway, so is a navigable river, and so also a towing« . 
path by its side, although only used for that purpose. '« 
A turnpike road is also a highway, although open to 
the public only on pajrment of tolls ; and although its 
maintenance is provided for otherwise than is the case 
with respect to highways in general. It was at one time 
a question whether there could be a public highway 
which is not also a thoroughfare. It is, however, now 
settled, that there is no reason in point of law why 
a place which is not a thoroughfare should not be a 
highway, if there has been such a use of it by the 
public as will lead to the inference that it has been 
dedicated to the public use for that purpose. At the 
same time, it must be admitted that the fact of its not 
being a thoroughfare would be a strong argument 
against any road being a highway. 

Boads are highways, either in virtue of prescription, 
i.e, of their having been open to the public since the 
period of legal memory; or from their dedication to 
the public use by the owner of the soil. This may 
take place either by express declaration, or by some 
act showing on his part an intention to give the public 
irrevocable licence to travel along it at their free will 
and pleasure. His permitting it to remain freely open 
to the public tra£Bic for some time, is one of the 
strongest indications to this effect. Thus, where the . 
owners of the soil suffered the public to have the free * 
passage of a street in London, though not a thorough- > 
fare, for eight years without any impediment (such as 
a bar set across the street and shut at pleasure, which 

H 2 
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wotdd show the limited right of the public), it ' 
held a sufficient time for presuming a dedication of the 
way to the public. So where a street communicating 
with a public road at each end had been used as a 
public road for four or five years, it was held the jury 
might presume a dedication. In a case where it ap- 
peared that a passage leading from one part to another 
of a public street (though by a very circuitous route), 
made originally for private convenience, had been open 
to the public for a great number of years without any 
bar or chain across it, and without any interruption 
having been given to persons passing through it, it 
was ruled that this must be considered as a way 
dedicated to the public. But the erection of a bar to 
prevent the passing of carriages, rebuts the presump- 
tion of a dedication to the public, although the bar 
may have been long broken down ; and though such a 
bar do not impede the passing of persons on foot, no 
public right to a footway is acquired. 

In every case, the facts must be such as are suffi- 
cient to show that the owner meant to give the public 
a right of way over his soil, before a dedication by 
him will be presumed. And nothing done by a lessee 
or tenant without the consent of the owner of the 
land, will give a right of way to the public. 

It seems that there may be a partial dedication of a 
way, although doubts have been entertained on the 
subject. Where, for instance, the owner of an estate 
permitted the public to use a road for several yeara 
for all purposes except that of carrying coals, Mr. 
Justice Bayley and Mr. Justice Holroyd thought that 
there was ground for presuming such a dedication as 
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would constitute a high road for all purposes except 
the carrying of coals. 

The inhabitants of the parish at large are by common 
law bound to repair all highways lying within it, unless 
by prescription or otherwise they can throw .he burthen 
upon particular persons. No mere agreement, how* 
ever, can exonerate* a parish from this common law 
liability. 

But although nothing more than a dedication by the 
owner of the soil is requisite to give the public a right 
to the use of a highway, nor is anything more requisite 
to cast upon the parish the duty of repairing all ways 
which have so become highways before the passing of 
the Highway Act (4 & 5 William IV. c. 60), yet, as to 
highways created after the passing of that act, the 
liability of the parish to repair is materially limited; 
for, by the 23rd sect, it is enacted that ^^ no road or 
occupation way made or hereafter to be made by and 
at the expense of any individual or private person, 
body politic or corporate, nor any roads already set 
out or to be hereafter set out as a private driftway 
Gs horsepath, in any award of commissioners under 
an inclosure act, shall be deemed or taken to be a 
highway, which the inhabitants of any parish shall be 
compellable or liable to repair, unless the person, body 
politic or corporate, proposing to dedicate such high- 
way to the use of the public, shall give three calendar 
months' notice in writing to the surveyor, of his inten- 
tion to dedicate such highway to the use of the 
pubh'c, describing its situation and extent, and shall 
have made or shall make the same in a substantial 
Boanner, and of the width required by this act, at the 
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expense of the party requiring such view, which certi- 
ficate shall be enrolled at the quarter sessions holden 
next after the granting thereof; then and in such case, 
after the said highway shall have been used by the 
public, and duly repaired and kept in repair by the 
said person, body politic or corporate (t.«. the persons 
body politic or corporate, dedicating it to the public), 
for the space of twelve calendar months, such highway 
shall for ever thereafter be kept in repair by the parish 
in which it is situate ; provided, nevertheless, that on 
receipt of such notice as aforesaid, the surveyor of the 
said parish shall call a vestry meeting of the inhabi- 
tants of such parish, and if such vestry shall deem 
guch highway not to be of sufficient utility to the 
inhabitants of the said parish to justify its being kept 
in repair at the expense of the said parish, any one 
justice of the peace, on the application of the said 
surveyor, shall summon the party proposing to make 
the new highway, to appear before the justices at the 
next special sessions for the highways to be held in 
and for the division in which the said intended high* 
way shall be situate ; and the question as to the utility, 
as aforesaid, of such highway, shall be determined at 
the discretion of such justices/' 

Two things must be borne carefully in mind with 
respect to this enactment: — 1st. It only applies to 
roads which had not become highways chargeable on 
the parish before the passing of the act (31st August, 
1836) ; and 2nd. A new road dedicated to the public 
after the passing of the act, may become a highway for 
all purposes, except that of chargeability upon the 
highway rates, although it has not been adopted on 
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behalf of the public ia the manner prescribed in the 
above section. 

Althoagh the whole parish is primd facie boand to 
repair all the highways within its boundaries^ yet a 
pai'ticular district of a parish may be liable by pre* 
scription to repair its own roads ; or an individual may 
be liable to repair a highway by reason of his tenure 
of certain lands ; or the owner of land by the side of 
the highway, not anciently enclosed, may, if he encloses 
it, become liable to repair the highway ; for he thus 
takes away the liberty and convenience which the public 
have, of going upon the adjoining land when the high- 
way is out of repair.* And^ under the 62nd sect, of 
the Highway Act, arrangements may be made by the 
justices at the special sessions (the assent of the vestry 
having been previously obtained), for the transfer, upon 
such terms as may be agreed upon, of the liability of 
repairing particular highways from individuals or cor- 
porations to the parish. 

If a highway is in two or more parishes, each is indi- 
vidually liable for the repair and indictable for the non- 
repair of that portion within its boundaries. And to 
prevent the inconvenience which frequently arose where 
the boundaries of parishes passed across or through 
the middle of a common highway, and one side of such 
highway was situated in one parish and the other side 
in another parish, the fifty-eighth section of the High* 
way Act gives the justices^ at a ispecial sessions for the 
highways, power '* to divide the whole of such highway 
by a transverse line crossing it, into equal parts or into 

• He may, however, relieve himself of the liability by 
throwing his land open again. 



96 HANDY BOOK OF PARISH LAW. 

£ucli unequal parts and proportions as in consideration 
of the soil, waters^ floods and inequality of the high- 
way, or any other circumstances attending the same^ 
they in their discretion think just and right, and to 
declare, adjudge, and order that the whole of such 
highway on both sides thereof, in any of such parts, 
shall be repaired by one of such parishes, and that the 
^ whole thereof on both sides in the other of such parts 
shall be maintained and repaired by the other of such 
parishes/' 

The greater number and the most important of the 
highways throughout the kingdom are or were what 
are called turnpike roads, on account of their having 
been either originally formed under, or subsequently 
regulated by, acts of parliament which have provided 
the means of keeping them in repair by tolls taken at 
the turnpikes erected upon them. Parishes were 
never, however, exonerated from the liability to repair 
such roads when they have existed immemorially. 
And by 4 & 5 Vict. c. 59, s. 1 (continued by 17 & 18 
Vict. c. 62), power is given to justices at a special 
sessions for the highways, when the funds of a turn- 
pike trust are insufficient for the repairs of the road, 
to examine the state of the resources and debts of the 
trust, and to inquire into the state and condition of 
the repairs, and if they think fit to do so, to order 
what portion (if any) of the rate to be levied, under 
the 5 & 6 William IV. c. 50 (the Highway Act), shall 
be paid to the trustees or their treasurer, by the sur- 
veyor of the parish, township, or other district main- 
taining its own highways. 

Of recent years, moreover, a large number of turiw 
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pike trusts have expired^ and probably a still greater 
number will expire in the course of the next few years. 
If no legislation had taken place the entire cost of 
maintaining these " distumpiked '' roads would have 
been cast upon the parishes or districts through which 
they pass. In all cases this would have been a heavy 
and unjust burthen upon the localities affected. In 
the case of small rural parishes it would or might have 
been ruinous. In order to provide at least a partial 
remedy for this grievance, by spreading the cost of 
these roads over a larger area, it was provided, by the 
fourth section of the Highways and Locomotives 
Amendment Act, 1878 (41 & 42 Vict. c. 77), that 
any road which had ceased to be a turnpike road 
sine the 81st December, 1870, or should, after the 
passing of the act cease to be such a road, shall be 
deemed a " Main road ; '' and one-half of the expenses 
incurred in the maintenance of such road should, as 
to every part thereof which is within the limits of any 
highway area,* be paid to the highway authority of 
such area by the county authority of the county in 
which such road is situate, out of the county rate. 
Then it was provided by sec. 15 that on the applica- 
tion of a highway authority the county authority 
might declare a highway ** a Main road,^' by reason 
of its being a medium of communication between 
great towns, or a thoroughfare to a railway station or 
otherwise. And by sec. 23, when it appears to a 

* The following are highway areas for the purposes of 
this act: — (1) Urban sanitary districts, (2) highway dis- 
tricts, and (3) highway parishes not incladed withm any 
highway district or any urban sanitary district 
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highway authority that extraordinary expenses have 
beeji incurred in the repair of any highway, whether a 
main road or otherwise, by reason of the damage caused 
by excessive weight passing along the same, or extra- 
ordinary traffic thereon, these expenses may be recovered 
in a summary manner from the person by whose order 
such weight or traffic has been conducted. 

Under the Highways and Locomotives Amendment 
Act, 1878, the justices of a county were *^ the county 
authority/' But under the Local Government Act, 
3888 (51 & 62 Vict. c. 41), the powers of the jus- 
tices in regard to Highways were, along with their 
administrative functions generally, transferred to the 
new County Councils created by that act. And not 
only so, but the latter body are invested with larger 
powers and duties with regard to main roads than were 
possessed by the justices under the act of 1878. Section 
11 of the Local Government Act, 1888, provides inter 
alia that '^ (1) Every road in a county, which is for the 
time being a main road within the meaning of the High- 
ways and Locomotives (Amendment) Act, 1878, inclusive 
of every bridge carrying such road, if repairable by the 
highway authority, shall, after the appointed day* be 
wholly f maintained and repaired by the Council of the 
county in which the road is situated, and such council 
for the purpose of the maintenance, repair, improve- 
ment, and enlargement of, and other dealing with 
such road, shall have the same powers, and be sub- 

* April Ist. 1889. 

t Under the Act of 1878, as we Have already seen^tbe 
•••county anthority" was only to bear half the expense of 
maintainiDg *'main " roads. 
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ject to the same duties as a highway board, and 
may further exercise any powers vested in the Council 
for the purpose of the maintenance and repair of 
bridges^ and the enactments relating to highways 
and bridges^ shall apply accordingly; and the County 
, Council shall have the same powers as a highway 
board for preventing and removing obstructions, and 
for asserting the rights of the public to the use and 
enjoyment of the roadside wastes; and the execu- 
tion of this section shall be a general county pur- 
pose, and the costs thereof shall be charged to the 
general county account ; (2) Provided that any 
urban authority* may within twelve months after 
the appointed day, or in case of a road in the dis- 
trict of such authority becoming a main road at any 
subsequent date then within twelve months after 
this date, daim to retain the powers and duties of 
maintaining and repairing a main road within the 
district of such authority, and thereupon they shall 
be entitled to retain the same, and for the purpose 
of the maintenance, improvement, and enlargement 
of, and the dealing with such road, shall have the 
same powers, and be subject to the same duties as 
if such road were an ordinary road vested in them, 
and the Council shall make to such . authority an 
annual payment towards the cost of the maintenance 
and repairs and reasonable improvement connected with 

^ Note that this provision does not apply to rural sani- 
tary anthorities. See sub- sections 3 to 9 of the clause 
for the provisions governing in detail the relations between 
County Gonncils, and urban anthorities who retain the 
management of the main roads in their districts. 
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the maintenance and repair of such road/' • • . (10) 
The County Council may if they think fit contribute 
towards the cost of the maintenance^ repair, enlarge- 
ment, and improvement of any highway or public foot- 
path in the county, although the same is not a main 
road. (11) Every authority having any power or duty 
to light the roads in their district, shall have the same 
power or duty to light any main road in their district/' 
We have now to consider who are the officers 
ch^ged with the care of the highways, what are the 
powers with which they are invested, and what are the 
means placed at their disposal. These points are now 
regulated by the General Highway Act (5 & 6 Wm. 
lY. c. 50), to which we have already so often referred ; 
the Highway Act, 1862 (25 & 26 Vict. c. 61), 
amended by the 27 & 28 yict. c. 101 ; the 41 & 42 
Vict. c. 7; the Public Health Act, 1875 (38 & 39 
Vict. c. 55) ; the Highways and Locomotives Amend- 
ment Act, 1878 (41 and 42 Vict. c. 77 ; and the 
Local Government Act, 1888 (61 & 52 Vict c. 41). 

1 . Unier the General Highways Act, 1 835 . — By the 
sixth section it is enacted that the inhabitants of every 
parish maintaining its own highways, at the first meet* 
\ ing in vestry for the nomination of overseers of the 
poor in every year, shall proceed to the election of one 
or more persons to serve the office of surveyor or «tir- 
veyors of highways in the said parish for the year 
ensuing. In parishes where there is no meeting for 
the nomination of overseers of the poor, the inhabi- 
tants contributing to the highway rate are to meet 
at their usual place of public meeting upon the 25th 
day of March, or if that should happen to be a Sun* 
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day or Good Friday, then on the day next following, or 
within fourteen days after the said 26th day of March 
in every year, to elect one or more persons to serve the 
office of surveyor to the said parish. A poll must be 
taken if demanded. The qualification for the office of 
surveyor of highways, is the ownership (either in his 
own right or that of his wife) of houses or land of the 
annual value of dElO, or of personal property to the 
value of of 100; or the occupation (whether resident in 
the parish or in any adjoining one) of houses, lands, 
&c., of the yearly value of £20. Persons exempted 
from serving as overseers are not compellable to act as 
surveyors, but others being duly qualified must either 
serve or provide a sufficient deputy, show good cause 
why they should not be appointed, or pay a fine not 
exceeding £20, to be imposed by any two justices. 

The majority of the inhabitants of the parish in 
vestry assembled, may, if they think fit, appoint a 
single person of skill and experience to act as surveyor 
of highways at a salary. 

If the vestry neglect to appoint a surveyor or sur- 
veyors, the justices at a special sessions for the high* 
ways may do so, or if the person appointed by the 
vestry dies, becomes disqualified, or neglects his duties 
during his year of office, the justices may appoint 
another person, either with or without salary, to fill 
the office until the next annual election of surveyor. 
When a parish is situated in more than one county, 
division, or liberty, the surveyor is to be appointed by 
the justices at a special sessions for the highways 
assembled in that county, division, or liberty, in which 
the church of the parish is situated. 
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This act also contains provisions enabling parishes to 
be united and districts to be formed for the management 
of their highways^ but as these enactments have hitherto 
been, and are likely to remain, practically a dead letter, 
it is unnecessary to do more than refer to them here. 
They are contained in clauses 13 to 17, both inclusive. 

The Highway Act also contains a very important 
provision, enabling large parishes to appoint a board 
for the management of their highways. By section 
18, and subsequent sections, it is enacted that, in any 
parish where the population by the last census exceeds 
6,000, if it is determined by a majority of two-thirds 
of the votes of those present at the annual vestry meet- 
ing to form a board for the superintendence of the 
highways of the said parish, and for the purpose of 
carrying the provisions of the Highways Act into effect, 
the vestry may nominate and elect any number of 
persons not exceeding twenty nor less than five, being 
respectively householders, and residing in, and assessed 
to the rate for the relief of the poor of the said parish, 
and also liable to he rated to the repair of the highways 
in the said parish, under and by virtue of this Act, 
to serve the office of surveyors of the highways for the 
year ensuing; and such person so nominated and 
elected, or any three of them, are to act as a board, 
and be called ^^ the board for the repair of the high- 
ways of the parish of '' (as the case may be), 

and to carry into effect the powers, authorities, and 
directions in this act contained. 

(2) Under the Public Health Act, 1875 (38 & 39 
Vict. c. 56), any urban sanitary authority is, within 
its district, and to the exclusion of any other person, to 
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execute the office of, and be surveyors of highways, 
and have, exercise, and be subject to all the powers, 
authorities, duties, and liabilities of surveyors of high- 
ways under the law for the time being in force (except 
in so far as they may be inconsistent with the provi- 
sions of this Act) ; and every urban authority is also to 
exercise and be subject to all the powers, authorities, 
duties, and liabilities which by the Highway Act, 1835, 
or any act amending the same, are vested in and given 
to the inhabitants in any vestry assembled of any 
parish within their district. In any urban district the 
cost of repairs of highways will, when the whole of 
the district is rated for paving, water supply, and 
sewage, be defrayed out of the general district rate, 
and when parts are not so rated, out of a highway rate 
separately levied for those parts. (As to the highway ' 
authority in rural sanitary districts, see next chapter.) 
With regard to the manner in which the maintenance 
of " main " roads within the jurisdiction of an urban 
sanitary authority is affected by the provisions of the 
Local Government Act, 1888, see ante pp. 98-9. 
. 3. Under the Highway Act$\i&2,{25h%6Vict.QM), 
1864 (27 & 28 Vict. c. 101), and 1878 (41 & 42 Vict. 
c,77), andunder the LocalGovemmentAct,lS88 (51 &62 
Vict. c. 41) . Under the last mentioned of these acts pro- 
vision is made as we have already seen {ante p. 98) for 
the maintenance, &c., of " main roads ^' by the County 
Councils. By the former acts provision is made for the 
constitution of highway districts and highway boards. 
Of these we shall treat separately, as their importance 
seems to demand, in the next chapter. We shall note 
in the proper place some points in which the Highway 
Act of 1835 is not applicable to these boards and dis- 
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tricts. But, subject to the provisions of the acts we 
have just mentioned^ the statement of general highway 
law in the present chapter will not be affected by the 
nature of the local body in whom the management of 
the roads is vested. As a rule^ whatever be the body, 
its duties^ powers, and liabilities are the same. It is 
necessary to bear in mind, that when, during the 
remainder of this chapter, we speak of " the High- 
way Act " simply, we refer to the act of 1835. 

The duties of the surveyor, highway board, or other 
highway authority are — to repair and keep in repair the 
parish highways ; to erect direction posts or boundary 
stones ; to remove impediments arising from falls of 
snow, or from slips of the banks by the sides of the high- 
way; to levy highway rates; and duly to keep accounts of 
receipt and expenditure, and present them to the vestry 
within fourteen days after the appointment of the sur- 
veyor or board for the ensuing year. The accounts of a 
surveyor of highways must be laid before the justices at 
a highway sessions to be holden within a month after 
the annual election of surveyors.* And if any person 
chargeable to the highway rate has any complaint 
against such accounts, or the application of the moneys 
received by the surveyor, he may then complain to the 
justices, who must hear the complaint, examine the 
surveyor upon oath, if they think fit, and make such 
order as the case requires.f It is also the duty of the 

* These provisions, with reference to accounts, are not 
applicable to the boards instituted under the Highway Act, 
1862. 

t It is now provided by the 41 and 42 Yict. c. 77, sec. 9, 
that the accounts of the highway authority of every high- 
way district and highway parish are to be made up in such 
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surveyor of the highways^ at the special sessions for 
the highways held next after the 25th day of March 
in each year, to verify his account, and to make a 
return in writing of the state of all the roads, coni- 
nion highways, bridges, causeways, hedges, ditches, 
and watercourses appertaining thereto; and of all 
nuisances and encroachments (if any) made upon the 
several highways within the parish for which he was 
surveyor, as well as the extent of the different high- 
ways which the parish is liable to repair, what part 
thereof has been repaired, with what materials, 
and at what expense; and what was the amount 
levied during the time he was surveyor of the said 



If a person who has filled the office of surveyor of 
highways dies before he has paid over to his successor 
the money remaining due from him to the parish ; or 
before handing over the books, papers, tools, instru- 
ments, and materials connected with his office ; then, 
in case of non-payment of such money, or non-deli- 
very of such books, &c., for one calendar month after 
demand made by the succeeding surveyor, the latter 
may bring an action against the executors of his pre- 
decessor for such unpaid moneys, or for damages for 
the detention of the books, papers, tools, &c. By 
«ec. 5 of the Highway Bate Assessment and Expendi- 

form as the Local Government Board shall prescribe, and be 
balanced to the 25th March, and as soon as conveniently 
may be after such date, are to be audited by the auditor of 
accounts for the relief of the poor for the audit district in 
which the highway district or highway parish, or the greater 
{Mtrt thereof iu rateable value, is situated 

I 
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tare Act, 1882 (45 & 46 Vict. c. 27), if the rate» 
levied by a surveyor of highways, together with any 
other sums received by him during his term of office^ 
prove insufficient to meet the whole of the expenditure 
lawfully incurred by him, and such deficiency has not 
arisen from any neglect or deficiency on his part, his 
successor in office may reimburse to him the amount 
of such deficiency. 

If any surveyor, district surveyor, or assistant sur- 
veyor, neglects his duty in anything required of him 
by the Highway Act for which no particular penalty 
is imposed, he is to forfeit for every such offence a 
sum not exceeding £5. And if the surveyor has any 
part, share, or interest, directly or indirectly, in any 
contract or bargain for work or materials, to be made, 
done, or provided, for or on account of any highway, 
&c., under his care } or uses or lets any team ; or 
uses, sells, or disposes of, any materials to be used in 
making or repairing such highway, &c. (except by the 
licence of two justices in special sessions), he is to 
forfeit a sum not exceeding dBlO, and to be for ever 
incapable of being employed as a surveyor, with a 
salary, under the act. 

"We have spoken frequently of '' the special sessions 
for highways." These are, of course, held by the 
justices of the petty sessional division of the county 
in which a parish is situate; and, by the High> 
way Act, the justices of each division, or any two 
or more of them, are required to hold not less than 
eight nor more than twelve special sessions in every 
year, for executing the purposes of this act; the days 
of the holding thereof to be appointed at a special 
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■essions to be holden within fourteen days after the 
20th March in each year. 

The means of defraying the expenses connected 
with the repair and management of the highways of a 
parish are to be provided by a rate, which the surveyor 
is authorized to assess upon all property liable to be 
rated and assessed to the relief of the poor, together 
with all woods, mines, and quarries of stone, or other 
hereditaments, as have heretofore been rated to the 
highways. The rate cannot, however, be enforcet 
until it has been allowed and signed by two justices 
of the peace. In parishes where the overseers have 
power to compound for the payment of poor rates with 
the owners, instead of the occupiers, of certain classes 
of property, and in case of their refusal to compound^ 
to rate such landlords as the occupiers, the surveyor of 
the highways has similar jiowers as to the highway 
rate. And by the 45 & 46 Vict. c. 27, when the 
vestry of any parish have, under sec. 4 of the Poor 
Rate Assessment and Collection Act, 1869, ordered 
that the owners of all rateable hereditaments to which 
sec. 3 of the act extends shall be rated to the poor 
rate instead of the occupiers, such order shall include 
the highway rate.* {See this act also for various 
other points connected with the assessment and col- 
lection of highway rates.) The justices may excuse 
payment of highway rates on account of poverty. 
But generally the surveyor has the same power, re- 
medies, and privileges for levying and recovering the 
highway rate as the overseers of the poor have for the 
recovery of the poor rate. With the assent of the 

* S«e post, our chapter od the " Bating of Small Tenements.* 

I 2 
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Testry^ ne may appoint rate-collectors, who are to be 
paid such allowances out of the highway rates as he 
may think reasonable ; are to give security for the due 
and honest pei-formance of their duties ; and account 
to the surveyor when and as the latter directs. 

We have now to consider the modes in which the 
repair of highways may be enforced. These are — 1st. 
By order of a special highway sessions ; rnd 2nd. By 
indictment at the quarter .sessions or assizes for the 
county. And — 

1. By order of special sessimis. — By the 94th sec- 
tion of the Highway Act it is provided, that if any 
highway is out of repair, and information thereof, on 
the oath of one credible witness, is given to any 
justice of the peace, he is required to issue a summons 
requiring the surveyor of the parish,* or other person, 
body politic or corporate, chargeable with such repair, 
to appear before the justices, at some special sessions 
for the highways^ in the summons mentioned, to be 
held within the division in which the said highway is 
situate; and the said justices are either to appoint 
some competent person to view the same,' and report 
thereon to the justices in special sessions on a certain 
day and place to be then and there fixed, at which the 
said surveyor of the highways, or other party as afore- 
said is to be directed to attend, or the justices are to 
fix a day whereon they or 'any two of them shall attend 
to view the said highway, and if it appears to the 
ustices at such special sessions, on the day and at the 

^ As to the snmmoning the waywardens of a highway 
board, see 25 & 26 Vict c. 61, s. 18, as cited in the following 
chapter on " Highway Districts." 
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place so fixed, either on the report of the person 
appointed to view, or on the view of such justices, that 
the highway is not in a state of thorough and effectual 
repair^ they are at such special sessions to convict the 
surveyor, or other party liahle, in a penalty not ex- 
ceeding .£5 ; and to order the surveyor or other person, 
&c,f to repair such highway in a limited time ; aild in 
default of such repairs being effectually made within 
the time limited, the surveyor or other person, &c., is 
to forfeit and pay to some person to be named and 
appointed in a second order, a sum of money to be 
therein stated, and equal to the sum which the said 
justices judge requisite for repairing such highways 
such money to be recoverable in the same manner as 
any forfeiture,* and to be applied to the repair of the 
highway. In case more persons than one are bound 
to repair the highway, the justices are to direct what 
proportion shall be paid by each of the said parties. 
If the highway out of repair is part of a turnpike 
road, then the justices are to summon the treasurer or 
surveyor, or other officer of such turnpike road, and 
then an order is to be made on such treasurer or sur- 
veyor, or other officer as aforesaid, and the money 
therein stated is to be recoverable as aforesaid. 

This method of proceeding is only available when 

the duty or obligation of the surveyor, &c., to repair 

the highway in question (supposing it to be out of 

.repair) is not disputed. If that once comes in ques- 

• By distress warrant against the goods and chattels of the 
surveyor; or if he has no goods and chattels, then he may be 
committed to prison for a period not exceeding three calendar 
months (with hard lal onr), unless the fine is sooner paid. 
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tion^ it must be decided under tho next mode of pro* 
ceeding : — 

2. By indictment. — The 95tli section of the act to 
which we have just referred, provides that if, on the 
hearing of such a summons as that which we have just 
described, respecting the repair of any highway, the 
duty or obligation of making such repairs is denied 
by the surveyor on behalf of the inhabitants of the 
parish, or by any other party charged therewith, the 
justices are to direct an indictment to be preferred, and 
the necessary witnesses in support thereof to be sub- 
poenaed, at the next assizes for the county, or at the 
next general quarter sessions for the county, riding, 
division, or place, wherever such highway shall be, 
against the inhabitants of the parish or the party 
named in such order, for permittiog the highway to be 
out of repair. When a summons has been issued in 
respect of the repair of a highway within the jurisdic- 
tion of a highway board constituted under the Highway 
Acts of 1862 and 1864 {see next chapter), and the 
liability to repair is denied by the waywarden on 
behalf of his parish, the justices must in like manner 
direct an indictment to be preferred. 

The right to present an indictment, either against 
the parish or the surveyor, for the non-repair of a 
highway, is not limited to the case contemplated in 
the above section. Any individual may present such 
an indictment, whether he has or has not taken pro* 
ceedings before the justices, and whether the duty of 
the parish to repair the highway in question be or be 
not questioned. 

If it appear on the trial, either that the highway in 
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question is not out of repair, or that the parties in* 
dieted are not liable to repair it, they will be acquitted ; 
if both these facts are found against t^em, they will be 
convicted. The judgment in the latter case usually is, 
that they pay a fine and repair the road. But upon a 
certificate of a justice of the peace, that the road is 
in good condition at the time judgment is about to be 
pronounced, the court will merely assess a nominal 
fine. In all cases, the fine is to be applied to the re- 
pair of the highway. 

3. By order of the county authority, — If a com- 
plaint be made to the county authority* that the 
highway authorityf of any highway area within their 
jurisdiction has made default in repairing any highway 
within their jurisdiction, the county authority, if satis* 
fied, after due inquiry and report by their surveyor, 
that default has been committed, are to make an order 
limiting a time for the performance of their duty by 
the highway authority. If the highway authority 
decline to comply with such order until their liability 
to repair has been determined by a jury, the county 
authority must either modify or cancel their order, or 
fiubmit the question to a jury, in which case they 
must direct an indictment to be preferred at the next 
assizes (41 & 42 Vict. c. 77, s. 10). 

The nuisances io highways form a subject which our 
space will compel us to discuss Very briefly. There is 
no doubt that aU injuries whatever to a highway, as 

• ** Ooantj aathority " now means tbe connty council (51 
& 52 Vict, c 41, 8. 3). 

t i.6.,.as respects an urban sanitary district^ the urban 
sanitary authority ; as respects a highway district, the high- 
way board ; and as respects a highway parish, the surveyor. 
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by digging a ditch^ or making a hedge across it, or 
laying logs or timber in it, or by doing any other act 
which will render it less commodious to the Queen's 
subjects, are public nuisances at common law; and 
as such the party causing them is indictable at the 
quarter sessions or assizes. Thus, if the tenant of 
land plough the land over which others have a way, thi» 
is a nuisance, for the way is rendered not so easy as 
before. If a man with a cart use a common ^^pack 
and prime way,'' so as to plough it up and render it 
less convenient, that is also a nuisance, and indictable. 
If there be a stile across a public foot-way, and a man 
raises this stile to a greater height, this is a nuisance. 
And it is clearly a nuisance to erect a new gate across 
a highway, though it be not locked, and open and shut 
freely. It is also a nuisance to suffer the highway to 
be incommoded by reason of the foulness of the ad- 
joining ditches, or by boughs of trees hanging over it. 

For these, and such like obstructions, not only may 
an indictment be presented on behalf of the public, 
but further, if any individual suffers from one of them 
any peculiar injury besides that which is inflicted upon 
him as one of the public, he may bring an action for it* 

An indictment, however, is a very cumbrous remedy 
for all offences of this description which do not cause 
permanent injifiy to a highway, or involve some dis- 
puted question of right which it is desirable to have 
settled by the most competent court. The Highway 
Act, therefore, enables the surveyor to summon before 
the justices of the peace — who are authorized to inflict 
pecuniary fines upon them — ^persons causing or com- 
mitting the most usual obstructions or offences to or 
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upon highways. Thas sects, 64 to 67 provide for the 
removal or pruning of trees which injure the highway. 
(This provision is materially extended^ as to the coun- 
ties of Wilts, Dorset, Somerset, Devon, and Cornwall, 
by 48 Vict. c. 13,) Sect. 69 imposes a fine for 
encroachments. Sect. 70 forbids under a penalty the 
making of pits or shafts, or the erection of steam- 
engines, wind-mills, lime or brick-kilns, &c., within a 
certain distance of a highway. Sect. 73 relates to the 
removal of matters laid on the highway ; while sect. 
72 enacts that "if any person wilfully rides upon 
a footpath or causeway by the side of any road made 
or set apart for the use or accommodation of foot- 
passengers ; or wilfully leads or drives any horse, asp, 
sheep, mule, swine, or cattle, or carriage of any des- 
cription, or any truck or sledge upon any such foot- 
path or causeway; or tethers any horse, ass, mule, 
swine, or cattle, upon any highway, so as to suffer or 
permit the tethered animal to be thereon; or cause 
any injury or damage to be done to the highway, or 
to the hedges, posts, rails, walls, or fences thereof, or 
wilfully destroys or injures the siurface of any highway ; 
or wilfully or wantonly pulls up, cuts down, removes 
or damages the posts, blocks, or stones fixed by the 
surveyor as herein directed ; or digs or cuts down the 
banks which are the securities and defence of the 
highways, or breaks, damages, or throws down the 
stones, bricks, or wood fixed upon the parapets or 
battlements of bridges, or otherwise injures or 
defaces the same; or pulls down, destroys, oblN 
terates or defaces any milestone, or post graduated^ 
or direction post or stone erected upon any high- 
way ; or plays at foot-ball, or any other game upoa 
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■ny part of the said highways^ to the annoyance of anj 
passenger or passengers ; or if any hawker^ juggler, 
gipsy, or other person travelling, pitches any tent, 
booth, stall, or stand, or encamps upon any part of 
any highway; or if any person makes or assists in 
making any fire, or wantonly fires off any gun oi 
pistol, or sets fire to or wantonly lets off or throws any 
•quib, rocket, serpent, or other firework whatsoever^ 
within fifty feet of the centre of such carriage-way or 
cart-way ; or baits, or runs for the purpose of baiting, 
any bull upon or near any highway; or lays any 
timber, stone, hay, straw, dung, manure, lime, soil, 
ashes, rubbish, or other matter or thing whatsoever^ 
upon such highway, to the injury of such highway, or 
to the injury, interruption, or personal danger of any 
person travelling thereon ; or suffers any filthy dirt, 
lime, or other offensive matter or thing whatsoever, 
to run or flow into or upon any highway from any 
house, building, erection, lands, or premises adjacent 
thereto; or in any way wilfully obstructs the free 
passage of any such highway ; — every person so offend- 
ing shall for each and every such offence forfeit and 
pay any sum not exceeding 40^. over and above the 
damages occasioned thereby/' 

Under sect. 51 of the Highway Act the surveyor 
of the highways is entitled to dig materials for the 
repair thereof in any waste land or common ground, 
river or brook within the parish. Sect. 64 entitles 
him (if sufficient cannot be had conveniently in such 
iraste land, &c.), with the licence of a special sessions^ 
«o get materials in enclosed lands or grounds not 
being a garden, yard, avenue to a house, lawn, parley 
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paddock^ or enclosed plantation not exceeding 100 
acres in extent. (One calendar month's notice of liia 
intention to do so must be given^ sect. 58.) 

The widening, stopping, and diverting of highways, ^ 
are the last points which will engage our attention. 
By sect. 80 of 4 & 5 Will. 4, c. 50, the surveyor of 
highways is required to make, support, and maintain, 
or cause to be made, supported, and maintained, every 
public cart-way, leading to any market town, twenty feet 
wide at least, and every public horse-way eight feet wide 
at the least, and to support and maintain every public 
foot-way by the side of any carriage-way or cart-way, 
three feet at the least, if the. ground between the fences 
will admit thereof. But the surveyor is not required to 
make a public foot- way without the consent of the vestry. 

By sect. 82 two justices of the peace may upon 
view order a highway to be widened, so that it do nol 
exceed thirty feet in breadth, and that in its enlarge^ 
ment no house or building be pulled down, or any part 
of a garden, park, paddock, lawn, yard, nursery, &c., 
be taken. Compensation, to be made out of the high-' 
way rate for the land thus taken, and if the surveyop 
and the owner cannot agree as to the value, this is 
to be assessed by a jury. 

Sects. 84 and 85 enable two justices to order (sub^ 
ject to subsequent confirmations by the quarter ses-^ 
sions) a highway to be stopped up, diverted, or turned 
either entirely, or reserving a bridle-way or footway 
along the whole or any part thereof, on the appliea«i< 
tio9 of the surveyor of the highways, with the con« 
sent of the inhabitants of the parish in vestry assembled. 
They also prescribe minutely the cbttjrse of procedure 
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to be adopted with this view. And by sec. 88 any 
person believing that he would be aggrieved by any 
such order to divert or stop up a highway, may appeal 
against it to the quarter sessions. If the jury then 
find that *'the proposed new highway is nearer or 
more commodious to the public, or that the public 
highway so intended to be stopped up, either entirely 
or subject as aforesaid, is unnecessary, or that the 
party appealing would not be injured or aggrieved,'* 
the appeal will be dismissed, and the order of the 
justices below confirmed. But if a difierent verdict is 
returned on any of these points, the order will be 
quashed. If no appeal is entered, the order of the 
justices will, of course, be confirmed. 

Under the Highways and Locomotives Amendment 
Act, 1878 (41 & 42 Vict. c. 77), the county authority 
(now the County council) may, with respect to all main 
roads, or other highways within any highway area 
in their county, make, and when made, alter or 
repeal, bye-laws with respect to the width of the 
wheels of waggons, or carts, or carriages, to nails or 
other projections on their wheels, to locking the ^ivheels 
of carriages in descending a hill (unless a skidpan, 
slipper or shoe be used), for regulating the erection of 
gates across highways, &c., and for regulating the use 
of bicycles. Fines to be recovered summarily may be 
imposed by such bye-laws upon persons breaking 
them, so that no fine for any one offence exceeds £2, 
and that the bye-laws are so framed as to allow the 
recovery of any sum less than the full amount of the 
fine. 

Elaborate provisions with regard to the employment 
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of locomotives ou roads are made by the Act to which 
we have just referred, which amends the Locomotive 
Acts of 1861 and 1868 (24 & 25 Vict. c. 70, and the 
28 & 29 Vict. c. 83), in connection with which it 
must be read. 

The Act of 1878 further gave th€ county authority 
power to make rules for regulating the use of bicycles, 
&c. This provision was, however, repealed by the 
Local Government Act, 1888, which declares " bicycles, 
tricycles, velocipedes, and other similar machines '^ to 
be carriages within the meaning of the Highway Acts, 
and then enacts that the following additional regula- 
tions shall be observed by any person or persons riding 
or being upon such carriage : — 

" (a.) During the period between one hour after 
sunset and one hour before sunrise, every 
person riding or being upon such carriage 
shall carry attached to the carriage a lamp, 
which shall be so constructed and placed as 
to exhibit a light in the direction in which he 
is proceeding, and so lighted and kept lighted 
as to afford adequate means of signalling the 
approach or position of the carriage ; 

(b,) Before overtaking any cart or carriage, or 
horse, mule, or other beast of burthen, or any 
foot-passenger being, on, or proceeding along 
the carriage-way, every such person shall, 
within a reasonable distance from, and before 
passing such cart or carriage, horse, mule, or 
other beast of burthen, or such foot-pas- 
senger, by sounding a bell or whistle, or 
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otherwise give audible and sufficient warning 
of the approach of the carriage/^ 

Any person summarily convicted of oflfending 
against the regulations made by this section shall^ for 
each and every such offence^ forfeit and pay any sum 
not exceeding 40^. 

The Act of 1878 also makes provision (by sec. 24) 
for the discontinuance of unnecessary highways. Such 
highways may be declared not repairable at the public 
expense by an order of justices in petty sessions 
(subject to appeal to quarter sessions) made on the 
application of a highway authority. 



CHAPTER XIII. 

OF HIGHWAY DISTRICTS UNDER THE HIGHWAY ACTS OP 

1862, 1864, AND 1878. 

Under Acts of Parliament,* ^ passed in 1862, 1864, 
and 1878 provision is made for the division of England 
into highway districts. The formation of such dis- 
tricts is not, however, compulsory, but is left to the 
discretion of the justices. 

It is of course impossible for us, in the space at our 
disposal, to give a complete analysis of these important 
acts; but it is believed that nearly all the leading 
points will be found included in the following summary. 

Any five or more justices of the county may, bj 
writing, under their hands, require the clerk of the 

* 25 & 26 Viot. c 61, 27 & 28 Vict. c. 101, and 41 & 42 
Vict. c. 77. 
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peace to add to or send with the notice required by 
law to be given of the holding of courts of general 
or quarter sessions a notice tliat^ at the court therein 
mentioned^ a proposal will be made to the justices to 
divide the county or some part thereof into highway 
districts^ or to constitute the whole or some part 
thereof a highway district. The justices assembled at 
the court of general or quarter sessions mentioned in 
the notice may then entertain such proposal^ and make 
a provisional order dividing their county or some part 
thereof into highway districts^ or constituting the 
whole or some part of their county a highway district, 
for the more convenient management of highways^ but 
this order will not be valid^ unless it is confirmed 
by a final order of the justices assembled at some 
subsequent court of general or quarter sessions. And 
when it is proposed that only a part of a county shall 
be divided into a highway district^ not less than two 
out of the five justices making such proposal must 
be resident in the said district^ or acting in the 
petty sessional division in which such district^ or some 
part thereof^ is situate. 

Under the Highways Act, 1878, it is provided that 
in forming any highway district, or altering the 
boundaries of any highway district, the county 
authority must have regard to the boundaries of the 
rural sanitary districts in their county, and shall, so far 
as may be practicable form highway districts, so as to 
be coincident in area with rural sanitary districts, or 
wholly contained within rural sanitary districts. 

The justices making a provisional order are to 
appoint ttome subsequent court of general or quarter 
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tessions^ to be held within a period of not more than 
six monthsi for taking into consideration the con- 
firmation of the provisional^ by a final, order. 

The justices assembled at the appointed court of 
general or quarter sessions may make a further order 
— quashing the provisional order, or confirming it with 
or without variations, or respiting the consideration of 
such provisional order to some subsequent court of 
general or quarter sessions. 

The provisional order is to state the parishes to be 
united in each district, the name by which the district 
is to be known, and the number of waywardens (such 
number to be at least one) which each parish is to 
elect. 

There must not be included in any highway district 
formed in pursuance of these Acts any of the follow- 
ing places : that is to say, any part of a county to 
which the Act passed in the session holden in the 23rd 
and 24th years of the reign* of Her present Majesty, 
chap. 68^ and intituled An Act for the better Manage- 
ment and Control of the Highways in South Wales, 
extends : The Isle of Wight : Any district constituted 
under the Public Health Act, 1848, and the Local 
Government Act, 1858, or either of such Acts : Any 
parish or place within the limits of the metropolis as 
defined by the Act passed in the session holden in the 
18th & 19th years of Her Majesty, chapter 120, and 
intituled An Act for the better Local Management of 
ihe Metropolis : Any parish or place, or part of a 
parish or place^ the highways whereof are maintained 
under the provisions of any local act of parliament. 
And no parish or place^ or part of a parish or place. 
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within tie limits of a borough, can be included in any 
highway district formed in pursuance of this Act 
without the consent, firstly, of the council of such 
borough, and secondly, of the vestry of the parish 
which, or part of which, is proposed to be in- 
cluded. 

It is moreover provided by the Public Health Act, 
1875 (as we saw in the last chapter), that every urban 
sanitary authority is also to be the highway authority 
in its own district ; and although rural sanitary dis- 
tricts may in the first instance be included in high- 
way districts, and be as to their highways subject to a 
highway board, the continuance of this arrangement 
is, or at least may be, dependent on the pleasure of 
the rural sanitary authority ; for it is enacted by the 
Highways and Locomotives Act (Amendment Act), 
1878, 41 & 42 Vict. c. 77, that when a highway 
district, whether framed before or after the passing of 
that Act, is or becomes coincident in area with a rural 
sanitary di^rict, the rural sanitary authority of such 
district may apply to the county authority, stating 
that they are desirous to exercise the powers of a 
highways board, under the Highways Acts, within the- 
district. And on such application the county authority 
may, if they see fit, order that such rural sanitary 
authority shall, from a day named^ exercise all the 
powers of a highway board under the Highways Acts ; 
that the existing highway board (if any) for the district 
shall be dissolved ; and the waywardens, or surveyors, 
shall not hold office for any parish in the district. All 
expenses incurred by a rural sanitary authority, in 
discharge of their duties as a highway board, are to be 
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deemed general expenses of such an authority wi(!iam 
the meaning of the Public Health Act, 1875. 

Assuming a highway district governed by a sepa- 
rate board to be in existence, we must next ask how 
such a board is constituted? The answer is that 
the highway board of each highway district consists of 
the waywardens elected in the several places within the 
district, in the manner we shall presently describe, 
and of the justices acting for the county and residing 
within the district. 

The following are the regulations with respect to 
the election of waywardens in highway districts : — 

In every parish forming part of a highway district 
there shall be elected every year for the year next 
ensuing a waywarden^ or such number of waywardens, 
as may be determined by order of the justices. 

By section 11 of the Highway Act, 1878, way- 
wardens are to continue in office till the 30th day of 
April in the year following the year in which they 
were elected, and on that day their successors are to 
come into office. 

Such waywarden or waywardens shall be elected in 
€very parish forming part of a highway district at the 
meeting and time, and in the manner, and subject to 
the same qualification and the same power of appoint- 
ment in the justices in the event of no election taking 
place, or in the event of a vacancy, at, in, and subject 
to which a person or persons to serve the office of 
surveyor would have been chosen or appointed if this 
act had not passed. 

The justices shall in their provisional order make 
provision for the election of a waywarden or way« 
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wardens in places where no surveyor or surveyors v^ere 
elected previously to the place forming part of a high- 
way district. 

A waywarden shall continue to act until his suc- 
cessor is appointed^ and shall be re-eligible. 

The highway board of a district are at their first 
meetings or at some adjournment thereof, by writing 
under their seal, to appoint a treasurer, clerk, and 
district surveyor ; they may also at any meeting, if 
they think fit, appoint an assistant surveyor. 

The following are the most important provisions of 
the Highway Act, 1862,* with respect to the '^ works 
and duties^' of the boards : — 

The highway board shall maintain in good rep|dr 
the highways within their district,! and shall perform 
the same duties, have the same powers, and be liable 
to the same legal proceedings as the surveyor of such 
parish would have performed, had, and been liable' to 
if this act had not passed. It shall be the duty of the 
district surveyor to submit to the board at their first 
meeting in every year an estimate of the expenses 
likely to be incurred during the ensuing year for 
maintaining and keeping in repair the highways in 
each parish within the district of the board, and to 
deliver a copy of such estimate, as approved or modi- 
fied by the board, so far as the same relates to each 
parish, to the waywarden of such parish. 

Where complaint is made to any justice of the peace 
that any highway within the jurisdiction of the high- 

* 26 & 26 Yict. c. 61, sees. 17-19. 

t But this is now subject to the provisions of the Local 
Government Act, 1888, with reference to the x&aintenance, 
&c., of " main roads,*' as to which see note p. 98. 

K 2 
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way board is out of repair, the justice shall issue two 
summonses^ the one addressed to the highway board, 
and the other to the waywarden of the parish liable to 
the repair of such highway, requiring such board and 
waywarden to appear before the justices at some petty 
sessions, in the summons mentioned, to be held in the 
division where such highway is situate; and at such 
petty sessions, unless the board undertake to repair 
the road to the satisfaction of the justices, or unless 
the waywarden deny the liability of the parish to repair, 
the justices shall direct the board to appear at some 
subsequent petty sessions to be then named, and shall 
either appoint some competent person to view the 
highway, and report to them on its state at such other 
petty sessions, or fix a day, previous to such petty 
sessions, at which two or more of such justices will 
themselves attend to view the highway. 

At such last-mentbned petty sessions, if the jus* 
tices are satisfied either by the report of the person 
so appointed, or by such view as aforesaid, that the 
highway complained of is not in a state of complete 
repair, it shall be their duty to make an order on the 
board limiting a time for the repair of the highway 
complained of; and if such highway is not put ia 
complete and effectual repair by the time limited in the 
order, the justices in petty sessions shall appoint some 
person to put the highway into repair, and shall by 
order direct that the expenses of making such repairs, 
together with a reasonable remuneration to the persou 
appointed for superintending such repairs, and amount- 
ing to a sum specified in the order, together with the 
costs of the proceedings, shall be paid by the board; 
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and any order made for the payment of sucli costs 
and expenses may be removed into the Court of 
Queen's Bench, in the same manner as if it wexe an 
order of general or quarter sessions, and be enforced 
accordingly. 

All expenses so directed to be paid by the board 
in respect of the repairs of any highway shall be 
deemed to be expenses incurred by the board in 
repairing such highway^ and shall be recovered accor- 
dingly. 

The highway board may appear before the justices 
at petty sessions by their district surveyor or clerk, 
or any member of the board. 

When, on the hearing of any such summons re- 
specting the repair of any highway, the liability to 
repair is denied by the waywarden on behalf of his 
parish, or by any party charged therewith, the jus- 
tices shall direct a bill of indictment to be preferred, 
and the necessary withesses in support thereof to be 
subpoenaed, at the next assizes to be holden in aiid 
for the said county, or at the next general quarter 
-sessions of the peace for the county, riding, division^ 
or place wherein such highway is situate, against the 
inhabitants of the parish, or the party charged there- 
with, for suffering and permitting the said highway 
to be out of repair : and the costs of such prosecution 
«hall be paid by such party to the proceedings as the 
court before whom the case is tried shall direct ; and 
if directed to be paid by the parish shall be deemed 
to be expenses incurred by such parish in keeping its 
highways in repair, and shall be paid accordingly. 

The mode of proceeding for the expenses incurred 
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by a highway board k now regulated by the Highways 
Act of 1878 (41 & 42 Vict, c 77), the seventh section 
of which provides that all expenses incurred by any 
!aighway board in maintaining and keeping in repair 
the highways of each parish within their district, and all 
other expenses legally incurred by such board, shall be 
charged on the District Fund ; i.e., a fund contributed 
by, and charged upon the several highway parishes in 
a district in proportion to the rateable value of the 
property in each parish. But if a highway board 
think it just, by reason of natural difference of soil, or 
.other exceptional conditions, that any parish or parishes 
within their district should bear the expense of main* 
taining it or their own highways, they may (with the 
approval of the county authority or authorities) divide 
their district into two parts, and charge exclusively 
on each of such parts the expense of maintaining and 
keeping in repair the highways situate in each auch 
part ; so, nevertheless, that each such part shall con-» 
sist of one or more highway parish or parishes. 

If any person feels aggrieved by any rate levied on 
him for the purpose of raising moneys payable under' 
% precept of a highway board on the ground of incor* 
rectness in the valuation of any property included in 
luch rate, or of any person being put on or left out 
of such rate, or of the inequality or unfairness of the 
sum charged on any person or persons therein, he may 
appeal to the justices in special sessions. 

Where any waywarden of a highway parish of a 
district, or any ratepayer of such parish feels aggrieved 
in respect of any order of the highway board for the 
repair of any highway in his parish on the ground 
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that such highway is not legally repairable by the 
parish^ or in respect of any other order of the board, 
on the ground that the matter to which such order 
relates is one in regard to which the board have no 
jurisdiction to make an order ; or in respect of the 
contribution required to be made by each parish to 
the district fund on the ground that such amount, 
when compared with the contribution of other parishes 
in the district, is not according to the proportion 
required by this act ; — He may appeal to the court of 
general or quarter sessions having jurisdiction in the 
district ; but no appeal is to be had in respect of any 
exercise of the discretion of the board in matters within ' 
their discretion. 

Highway boards may unite in appointing a surveyor 
who will in relation to each of the boards have all the 
powers and duties of a district surveyor (41 & 42 Vict, 
c. 77, s. 6), 

If members of a highway board, acting through 
their surveyor, exceed their powers, the surveyor will 
be personally liable for the trespass. 

A highway board may make the following improve- 
ments in the highwavs within their jurisdiction^and may, 
with the approval of the justices in general or quarter 
sessions assembled, borrow money for the purpose of 
defraying the expenses of such improvements : — 

1. The conversion of anyroad that has not been 
stoned into a stoned road. 

2. The widening of any road, the cutting olGF the cor- 
ners in any road where land is required to be purchased 
for that purpose, the levelling roads, the making any 
new road, and the building or enlarging bridges. 
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8. The doing of any other work in respect of high« 
ways heyond ordinary repairs essential to placing any 
existing highway in a proper state of repair. - 

The acts of 1862 and 1864 are to be construed as 
one with the Highway Act, 1835, so far as is consis- 
tent with their provisions. Various points are speci- 
fied in the 25 & 26 Vict. c. 61, s. 42, in reference to 
which the Highway Act, 1835, does not apply to the 
new districts. The most important one is the last. 

The 39th, 40th, 43rd, 44th, and 45th sections of 
the principal act* relating to the accounts of surveyors 
shall not apply to the highway board of any district 
formed under this act. 



CHAPTEE XIV, 

OF TRAMWAYS. 

There is now in many — and in a constantly increasing 
number of — ^parishes, a new kind of way, which comes 
more or less under the control of the local — which 
may in some cases be a parochial — authority. We 
allude, of course, to Tramways. The power to con- 
struct tramways is regulated by an act passed in 1870 
(33 & 34 Vict. c. 78), and although it would be foreign 
to our purpose to attempt anything like an analysis of 
its numerous and complicated clauses, it is necessary 
that we should indicate the relation in which the 
tramway system stands to the local government of the 
country. The subject, it is almost unnecessary to say, 
is one of great and growing importance^ and therefore 

* The Act of 1835. 
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even tbe comparatively slight sketch of the legislation 
on the subject which our space permits us, will 
probably be both acceptable and useful to many of our 
readers. 

Tramways are laid down in the public streets and 
highways under the authority of Acts of Parliament 
founded upon and confirming provisional orders of the 
Board of Trade. 

The first stage in the process is to obtain the pro- 
visional order of the Board of Trade. As a pre- 
liminary to the application for such an order^ the 
promoters of the tramway are required to give certain 
notices^ and deposit their plans in the manner provided 
for by the act. 

Provisional orders authorizing the construction of 
tramways in any district may be obtained by — 

(1.) The local authority* of such district; or by — 

• The following are the " local authorities " in the various 

districts enumerated : — 

Hie City of London and the liberties thereof, — ^The Mayor, Alder- 
men, and Commons of the Oitj of London ; 

The Metropolis (1). — ^The London Oonnty Oonncil ; 

Boroughs. — ^Tbe mayor, aldermen, and burgesses, acting by 
the council ; 

Anyplace not included in the ahove descriptions^ and under the 
jurisdiction of commissioners, trustees, or other persons 
entrusted by any Local Act with powers of improving, 
cleansing, or paving any town. — The commissioners, 
trustees, or other persons entrusted by the Local Act 
with powers of improving, cleansing, or paving the town ; 

Any place not included in the alove descriptions, and within 
the jtbrisdiction of the local hoard constituted in pwrsu- 
ance of the Public Health Act, 1875. — ^The local board ; 

Any place or paHsh not within the above descriptions, a/nd in 
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If within one year from the date of the provisional 
order^ or within such shorter time as is prescribed 
in the same, the works are not substantially com- 
menced; or. 
If the works having been commenced are suspended, 
without a reason sufficient, in the opinion of the 
Board of Trade, to wari'ant such suspension ; 
the powers given by the provisional order to the pro- 
moters for constructing such tramway cease to be 
exercised, except as to so much of the same as is 
then completed, unless the time be prolonged by the 
special direction of the Board of Trade. 

When a tramway has been completed, under the 
authority of a provisional order, by any local authority, 
or where any local authority has, under the provisions 
of this act, acquired possession of a tramway, such 
authority may, with the consent of the Board of 
Trade, by lease, to be approved of by them, demise to 
any person, persons, corporation^ or company, the 
right of user of the tramway, and taking in respect of 
the same the tolls and charges authorized; or such 
authority may leave the tramway open to be used by 
the public, on payment of toll. But the local autho- 
rity may not place or run carriages upon the tramway, 
or demand and take tolls in respect of the use of such 
carriages. 

The promoters, for the purpose of making, forming, 
laying down, maintaining, and renewing any tramway 
duly authorized, may open and break up any road, 
subject to the following regulations : — 

(1.) They must give the road authority notice of 
their intention, specifying the time at which 
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they will begin to do so^ and the portion of 
road proposed to be opened or broken np^ such 
notice to be given seven days at least before the 
commencement of the work : 

(2.) They must not open^ or break np^ or alter the 
level of any road, except under the superin- 
tendence and to the reasonable satisfaction of 
the road authority, unless that authority refuses 
or neglects to give such superintendence at the 
time specified in the notice, or discontinues the 
same during the work : 

(8.) They must pay all reasonable expenses to which 
the road authority is put on account of sach 
superintendence : 

(4.) They must not, without the consent of the road 
authority, open or break up at any one time a 
greater length than one hundred yards of any 
road which does not exceed a quarter of a mile in 
length, and in the case of any road exceeding a 
quarter of a mile in length, the promoters shall 
leave an interval of at least a quarter of a mile 
between any two places at which they may open 
or break up the road, and they shall not open 
or break up at any such place a greater length 
than one hundred yards. 

When the promoters have opened or broken up any 
portion of any road, they are under the following 
further obligations : — 

(1.) They must with all convenient speed, and in a]l 
cases within four weeks at the most (unless the 
road authority otherwise consents in writing), 
complete the work on account of which they 
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opened or broke up the same^ and (subject to 

the formation^ maintenance^ or renewal of the 

tramway) fill in the ground and make good the 

surface^ and^ to the satisfaction of. the road 

authority^ restore the portion of the road to as 

good condition as that in which it was before it 

was opened or broken up^ and clear away all 

surplus paving or metalling material, or rubbish 

occasioned thereby : 

(3.) They must in the meantime cause the place 

where the road is opened or broken up to be 

fenced and watched, and to be properly lighted 

at night : 

(3.) They must pay all reasonable expenses of the 

repair of the road for six months after the same 

is restored, as far as those expenses are increased 

by the opening or breaking up. 

The promoters must, at their own expense, maintain 

m good repair, with such materials and in such 

manner as the road authority directs, so much of any 

road whereon any tramway belonging to them is laid 

as lies between the rails of the tramway and (where 

two tramways are laid by the same promoters in any 

road at a distance of not more than four feet from 

each other) the portion of the road between the tram* 

ways, and in every case so much of the road as extends 

eighteen inches beyond the rails of and on each side 

of any such tramway. 

Other clauses provide for the protection of the 
sewers, drains, &c., of a district, and prescribe the 
mode in which disputes between tramway companies 
ind the local or road authority are to be settled ; while 
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a variety of sections prescribe the mode in which the 
tramways are to be used^ and anticipate^ ao far as may 
be^ the contingencies which may arise in their working, ' 
or on the failure of the promoters to carry ont or to 
maintain their undertaking. For these, however, we 
must refer our readers to the act itself, as for the most 
part they have only an indirect connection with the \ 
local government of a district or parish. , 



CHAPTER XV, 

OP THE WATCHING, LIGHTING, AND SANITABT 
ADMINISTRATION OF PARISHES. 

The watching and lighting of parishes may still take 
place under the 3 & 4 Wm. IV. c. 90. But this act 
has now ceased to be of much practical importance. 
The borough or county police do the watching of 
parishes. In parishes included in urban sanitary dis- 
tricts the Act of 3 & 4 Wm. IV. c. 90, is compulsorily 
superseded by the Public Health Act, 1875 (38 & 39 
Vict. c. 65) ; and in parishes included in rural sanitary 
districts it may be similarly superseded if the Local 
Government Board invest the sanitary authority of 
such districts with the powers conferred upon urban 
authorities by the Public Health Act. It may, we 
think, be assumed that all parishes which have not 
already adopted the 3 & 4 Wm. IV. will be lighted 
under the provisions of the Public Health Act, and 
that parishes where the older act was in force will 
gradually come under the more modern statute. 
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By the Public Health Act, 1875^ which consolidates 
all previous sanitary and local government legislation, 
England (except the metropolis) is divided into (1) 
urban sanitary districts and (2) rural sanitary districts. 
Urban sanitary districts consist of Boroughs^ Improve- 
ment Act districts^ and Local Government districts. 
In these the ;anitary authority is the corporation^ the 
improvement commissioners, or the local board. The 
administration is in no wise parochial, and, therefore^ 
does not fall within the scope of the present work. So 
much oi the country as is not included within the 
urban sanitary districts is formed into rural districts, 
under the 9th section of the act, which provides that 
''the area of any union which is not coincident in 
area with an urban district Qor wholly included in an 
urban district (in this section called a rural union) with 
the exceptions of those portions (if any) of the area 
which are included in any urban district shall be a 
rural district, and the guardians of the union shall 
form the rural authority of such districts/' As a 
general rule the whole of such county or rural union 
is included in the rural sanitary district ; but this will 
not be the case when part of the union is included in 
a borough or local government district. In that case 
only those portions of the union which lie outside the 
borough, or the local government district, will be in- 
cluded in the rural sanitary district and come undei' 
the board of guardians, or rather such members of 
that body as are by the act entitled to act* as the 
sanitary authority for the rural portion of the union. 

* No ex officio guardian residing in a parish inclnded in 
an urban district is to act or vote as a member of the rural 
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The "rural authority — consisting cither of the entire 
board of guardians or the guardians entitled to act for 
the rural sanitary district — ^may at a meeting specially 
convened for the purpose delegate for the current year 
of office all their powers to a committee consisting 
wholly of their own members ; one-third of such 
committee consisting of car o^cw. guardians, if there 
are so many entitled to act for the union. In this 
case the committee thus appointed will be the sanitary 
authority of the district for the year. 

Then the rural authority — whether the board of 
guardians or the committee appointed as we have just 
mentioned — may at any meeting specially convened 
for the purpose, form, for any " contributory place/'* 
a parochial committee, consisting wholly of members 
of such authority or committee, or partly of such 
members and partly of such other persons liable to 
contribute to the rate levied for the relief of the poor 
in such contributory place and qualified in such other 
manner, if any, as the authority forming the parochial 
committee may determine. The rural authority may 
from time to time add to or diminish the number of 

authority unless he is the owner or occnpier of property 
situated in the rural districts of a value sufficient to qualify 
him as an elective guardian for the union ; nbr is an elective 
guardian for a parish wholly included in an turban district 
to act or vote as a member of the rural authority. And 
when a parish is partly within and partly without an urban 
district the local govemment board is empowered to divide 
it into wards, which may be represented by rural or urbaa 
guardians respectively. 

• (1) Every parish or part of a parish not included in a 
special drainage district or an urban district ; and (2) every 
^special drainage" district is a contributory place. 

L 
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the members, or otherwise alter the constitution of any 
parochial committee^ or even dissolve it altogether* 
The parochial committee is subject *to any regulations 
or restrictions imposed upon it by the rural authority, 
whose mere agent it is^ and who are responsible for 
its acts. Finally^ the parochial committee may be 
authorized to incur expenses to a prescribed amount^ 
and must give an account of its expenditure to the 
rural authority.* 

The expenses incurred by a rural sanitary authority 
in the execution of the Public Health Act are divided 
into (1) general and (2) special expenses. General 
expenses (other than those charged on owners and 

* The following are the only powers and duties which 
ought, in the opinion of the Local Govemment Board, to be 
assigned to a parochial committee : — (1) To inspect their 
district from time to time with a view of ascertaining whether 
any works of construction are required, or any nuisances 
exist therein which ought to be abated ; (2) to superintend 
the execution and maintenance of any works which may be 
required or have been provided for the special use of the dis- 
trict, and to give directions for any repairs or other matters 
requiring immediate attention,' in relation to such works, 
iwMch faU within the reasonable scope of the authority 
which they possess as agents of the rural sanitary autho* 
lity ; (3) to consider complaints of any nuisances, and the 
action of the medical officer . of health or inspector of 
nuisances thereon, and to inform those officers of any 
nuisance requiring their attention, and to give such direc* 
I tions for the abatement of the same in case of urgency as 
the occasion may seem to require; (4) to examine and certify 
all accounts relating to expenditure within their district ; 
(6) to report to the rural sanitary authority from time to 
time the several matters requiring their attention, and tho 
manner in which their officers and servants have discharged 
their duties. 
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occupiers under the act) are all expenses incurred under 
the act^ except such as are determined by the act itself 
or by order of the local government board to be 
special expenses, fecial escpenses are expenses of, 
the construction^ maintenance^ and cleansing of sewers 
in any contributory place within the district, or the 
providing a supply of water to any such place, and 
maintaining the necessary works for that purpose. 
General expenses are payable out of a common fund 
to be raised out of the poor rate of the parishes in the 
district according to the rateable value of each con- 
tributory place. On the other hand special expenses 
are to be a separate charge on each contributory place 
in respect of, or for the benefit of which, they are 
incurred. 

Rural sanitary authorities are invested (subject to 
the sanction of the local government board with power 
to borrow for general or special expenses) on the 
security of the rates applicable thereto. 

The powers possessed by rural are less extensive than 
those enjoyed by urban authorities; but they are no 
doubt suflScient to meet the wants of country districts. 
A rural authority has power to maintain existing sewers 
and drains or to make new ones; and generally to 
regulate the sewerage and drainage of their district, to 
provide for the disposal of the sewerage, and with 
that view to construct works or lease land ; to enforce 
the provision of privy accommodation in houses ; to 
cleanse offensive ditches ; to provide their district or any 
contributory place with a supply of water ; to regulate 
cellar dwellings and common lodging houses ; to make 
bye-laws as to other lodging houses (if empowered by 

l2 
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the local government board) ; to inspect their district 
for the abatement of nuisances and take steps for their 
abatement; to enforce the provisions of any act in 
force within their district for compelling fireplaces and 
furnaces to consume their own smojj^e ; to inspect meat^ 
Sec, exposed for sale as human food^ and if unsound 
seize the same in order that it may be dealt with by a 
justice ; to take various precautions against the spread 
of infectious diseases ; to provide temporary hospitals ; 
to carry out any regulations made by the local govern- 
ment board for preventing the spread of epidemics;* to 
enforce the bakehouse regulation act ; to provide mor- 
tuaries; or to execute any provisions of the act usually 
in force in urban districts, but which the Local Govern- 
ment board may by order direct to extend to any rural 
sanitary district or to any contributory place therein. 
Thus the rural sanitary authorities with the sanction 
of the Local Government board may, as we have already 
seen, exercise powers of lighting the whole or part of 
their district, or become the highway authorities of 
their district. 

Hural authorities must from time to time appoint 
fit and proper persons to be medical officers of healthy 
and inspectors of nuisances, and also such assistants 
and other officers as may be necessary for the efficient 
execution of the act.f 

* By causing premises to be cleansed or disinfected ; in- 
fected bedding to be destroyed ; providing for the conveyance 
of infected persons to hospitals ; enforcing the disinfection 
of public conveyances; or preventing persons letting honses 
or lodgings which have been occupied by an infected person 
until the same have been disinfected. 

t The clerk and treasurer of the Board of Guardians may 
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It would obviously be impossible within the space 
at our command to enter into any detailed statement 
of the law as it applies to tbe various powers with 
which rural sanitary autharities are entrusted. Such 
a statement would rather belong to a work on sanitary 
law ; and it falls all the less within our province, inas- 
much as the powers to which we have referred are as 
a rule exercised, not by any parochial body, but by the 
rural sanitary authority of the district of which the parish 
forms part. The administration of the clauses of the 
Public Health Act relating to nuisances and their 
removal does however depend so much upon the 
action and efficiency of the parochial committees (whose 
attention is indeed specially directed to this matter by 
the circular from the local government board which we 
quoted in a previous page), that we may with advantage 
enter with some fulness into the provisions of the act on- 
this subject. 

The following are deemed to be " nuisances,'' and 
subject to removal :— 

1. Any premises in such a state as to be a nuisance 
or injurious to health. 

2. Any pool, ditch, gutter, watercourse, privy, 
urinal, cesspool, drain, or ashpit, so foul as to be a 
nuisance or injurious to health. 

3. Any animal so kept as to be a ntiisance or inju* 
rious to health. 

oe remnnerated (with the approval of the local government 
ooard) for any additional duties cast upon them by the act; 
or if the clerk of the union is unable or unwilling lo discharge 
the duties, then the assistant clerk may be appointed to 
discharge them, with additional remuneration. 
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4. Any accumulation or deposit which is a nuisance 
or injurious to health. 

5. Any house or part of a house so overcrowded 
as to he dangerous or prejudicial to the health of 
the inmates^ whether or not memhers of the same 
family. 

6. Any factory, workshop, or workplace not already 
under the operation of any general act for the regula- 
tion of factories or bakehouses, not kept in a cleanly 
state or not ventilated in such a manner as to render 
harmless, as far as practicable, any gases, vapours^ 
dust, or other impurities generated in the course o* 
the work carried on therein that are a nuisance, or 
injurious or dangerous to health, or so overcrowded 
while work is carried on as to be dangerous or pre- 
judicial to the health of those employed therein, 

7. Any fireplace or furnace which does not, as far as 
practicable, consume the smoke arising from the com- 
bustible used in such fireplace or furnace, and is used 
within the district of a nuisance authority for work- 
ing engines by steam, or in any mill, factory, dye- 
house, brewery, bakehouse, or gaswork, or in any 
manufactory or trade process whatever ; and any 
chimney (not being the chimney of a private 
dwelling-house) sending forth black smoke in such 
quantity as to be a nuisance. But the act expressly 
provides, that no such accumulation or deposit as 
shall be necessary for the effectual carrying on of any 
business or manufacture shall be punishable as a 
nuisance, when it is proved to the satisfaction of the 
justices ,that the accumulation or deposit has not been 
kept longer than is necessary for the purpose of such 
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bnsiness or manufacture, and that the best availablo 
means have been taken for protecting the public from 
injury to health thereby. And when a person is sum- 
moned before the justices in respect of the nuisance 
arising from a fireplace or furnace which does not con* 
8ume the smoke arising from the combustible used in 
«uch fireplace or furnace, the justices may hold that 
no nuisance is created within the meaning of the act, 
and dismiss the complaint if they are satisfied that 
such fireplace or furnace is constructed in such a 
manner as to consume as far as practicable, having 
regard to the nature of the manufacture or trade, all 
smoke arising therefrom, and that such fireplace or 
furnace has been carefully attended to by the person 
having charge thereof. 

Under the same act, if the local authority is of 
opiiiion, upon the certificate of their medical officer of 
health, or any legally qualified medical "practitioner, 
that the cleansing or disinfecting of any house or any 
articles therein would tend to prevent or check infec- 
tious or contagious disease, it is their duty (by notice 
in writing) to reijuire the owner or occupier of such 
house to cleanse and disinfect the same. If the per- 
son to whom this notice is given does not comply 
with it' in the time specified, he will be liable to a 
penalty of not less than one shilling, and not more 
than ten shillings, for every day he is in default ; and 
moreover, the local authority is to cause the house to 
be disinfected, and may recover the expenses from the 
oi¥ner or occupier in a summary manner by proceed- 
mgs before the justices. If, however, the owner or 
occupier is, from poverty or otherwise, unable, in the 
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opinion of the local authority^ to carry out their re- 
quirements^ they may^ with his consent^ but at their 
own expense, cleanse and disinfect the house or any 
articles in it likely to retain infection. 

And further, the local authority may provide a pro- 
per place, with all necessary apparatus and attendance^ 
fbr the disinfection of woollen articles^ clothing, or 
bedding, which have been exposed to infection from 
any dangerous infectious disorder, and may cause 
articles brought for disinfection to be disinfected free 
of charge. They may provide carriages for the con- 
veyance to hospitals of persons suffering from a con- 
tagious or infectious disease^ and places for the recep- 
tion of dead bodies. And they may make bye-laws 
for the regulation, inspection, cleansing, and ventila* 
tion of common lodging-houses. 

The local authority may take proceedings under the 
act when notice of the existence of a nuisance has 
been given to them by — 1. Some person aggrieved 
thereby. 2. The sanitary inspector or any paid officer 
under the local authority. 3. Two or more inhabi- 
tant householders of the parish or place to which the 
notice relates. 4. The relieving officer of the union 
or parish. 6. Any constable^ or any officer of the 
constabulary or police force of the district or place* 
6. And in case the premises be a common lodging- 
house, any person appointed for the inspection of 
common lodging-houses. 

The lotal authority, or their officers, have the power 
to enter upon any premises for the purpose of examin- 
ing as to the existence of any nuisance therein, or of 
enforcing the provisions of . any act in force withio 
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the district requiring fireplaces to consume their 
own smoke, at any time between the hours of nine 
o'clock in the forenoon and six o'clock in the afternoon » 
or in case of any nuisance arising in connection with 
any business therein^ at any hour when such business 
18 in progress^ or usually carried on ; or to remove or 
abate a nuisance in case of noncompliance with^ or 
infringement of, the order of justices. 

When a nuisance has been ascertained to exist, the 
owner or occupier of the premises in which it has been 
found must, if he refuse (after notice) to remove it, be 
summoned before any two justices of the peace in 
petty sessions or before a stipendiary magistrate, who, 
on proof of the existence of a nuisance, may by their 
order require the person on whom it is made : — 

To provide sufficient privy accommodation, means 
of drainage or ventilation, or to make safe and 
habitable ; 

Or to pave, cleanse, whitewash, disinfect, or purify 
the premises \7hich are a nuisance or injurious to health, 
or such part thereof as the justices may direct in their 
ordmr ; 

Or to drain, empty, cleanse, fill up, amend, or remove 
the injurious pool, ditch, gutter, watercourse, privy, 
urinal, cesspool, drain, or ashpit which is a nuisance 
or injurious to health ; 

Or to provide a substitute for that complained of; 

Or to carry away the accumulation or depoiut which 
is a nuisance or injurious to health ; 

Or to provide for the cleanly and wholesome keep- 
ing of the animal kept, so as not to be a nuisance or 
injurious to health ; 
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Or if it be proved to the justices to be impos- 
Bible so to provide, then to remove the animal, or any 
or all of these things (according to the nature of the 
nuisance). 

Provided — first, that when the nuisance arises from 
the want or defective construction of any structural 
convenience, or when there is no occupier of the pre- 
mises, notice under this section should be served upon 
the owner; secondly, that when the person causing 
the nuisance cannot be founds and it is clear that the 
nuisance does not arise or continue by the act, default, 
or sufferance of the owner or occupier of the premises^ 
the local authority may themselves abate the same 
without further order. 

The court may by their order impose a penalty not 
exceeding £5 on the person on whom the order is 
made, and shall also give directions as to the payment 
of costs. 

Where (by clause 97) the nuisance proved to exist 
is such as to render a house or building unfit for 
human habitation, the court may prohibit the using 
thereof until the house or building is rendered fit for 
the purpose. 

Penalties are imposed upon disobedience of the 
orders of the court of summary jurisdiction, and more- 
over, in such a case, ^' the local authority may enter 
the premises to which any order relates, and abate the 
niusance, and do whatever may be necessary in execu- 
tion of such order, and recover in a summary manner 
the expenses incurred by them, &om the person upon 
whom the order is made.'* 

Whenever it appears to the satisfaction of the court 
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of srimmary jurisdiction that the person by whose act 
or default the nuisance arises, or if the owner or occu- 
pier of the premises is not known, or cannot be found, 
then the order of the court may be addressed to, and 
executed by the local authority. 

Complaint may be made (sec. 105) to a justice of 
the existence of a nuisance under the act on any pre- 
mises within the district of any local authority by any 
person aggrieved thereby, or by any inhabitant of 
such district, or by any owner of premises within such 
district, and thereupon the like proceedings shall be 
had, all the like incidents, and consequences as to 
making of orders, penalties, &c., as in the case of a 
complaint by the local authority. 

In case a local authority makes default in doing 
their duty in relation to nuisances the Local Govern- 
ment Board may authorize any oflScer of police acting 
within the district of the defaulting authority to insti- 
tute proceedings with respect to such nuisance. 

Any local authority may (if in their opinion sum- 
mary proceedings would afford an inadequate remedy) 
cause any proceedings to be taken against any person 
in the high court to enforce the abatement or prohibition 
of a nuisance. 

By the Housing of the Working Classes Act, 1885 
(48 & 49 Vict. c. 72, s. 9), it is provided that a tent, 
van, shed, or similar structure used for human 
habitation,* which is in such a state as to be a 
nuisance or injurious to healthy or which is so over- 

* But the section is not to apply to any tent, van, shed, or 
fitmotore used by any portion of Her Majesty's military or 
nayal forces. 
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crowded as to be injurious to the health of the inmates^ 
is to be deemed a nuisance within the meaning of the 
Pnblic Health Act, 1875. And when any person, duly 
authorized by a sanitary authority or by a justice of 
the peace^ has reasonable cause to suppose that there 
is any contravention of the provisions of that act, or of 
any bye-law duly made under it, in any tent, van, 
shed, &c., " or that there is in any such van, shed, or 
structure, any person suffering from any dangerous 
infectious disorder/' he may enter by day [that is, 
between six o^clock in the morning and nine o'clock 
in the evening] such tent, van, shed, or structure, and 
examine the same, or every part thereof, in order to 
ascertain the fact ; and a fine of 40^. is imposed on 
anyone obstructing him in the execution of his duty. 

CHAPTER XVI. 

OF PUBLIC LIBRARIES AND EDUCATION. 

By the Public Libraries (England) Acts, 1855 to 
1890, it is, in effect, enacted with reference to parishes 
that upon the requisition in writing of (1) ten bur- 
gesses, where the parish forms part of a borough, or 
(2) of ten county electors (registered in respect of 
qualifications in the parish), where the parish does 
not form part of a borough, the overseers of the poor 
shall^ not less than ten or more than twenty days from 
the time of receiving such requisition^, take the sense 
of the parish upon the adoption of the act, by sending 
by post^ or causing to be delivered to every burgess or 
county voter at his address appearing on the burgess 
roll or register, a voting paper accordingly to a form con- 
tained in a schedule to the Public Libraries Act, 1890. 
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These voting papers are to be collected between 8 a.in. 
and 8 p.m. of the third day after that on which they were 
issued ; but they may, if the voter prefers it, be sent 
by pre-paid post or by hand to the presiding officer at 
the place appointed by the district authority for the 
receipt thereof, so that it be received by the presiding 
officer at such appointed place before the conclusion of 
the poll.* Then by section 3 of the Public Libraries 
Acts Amendment Act, 1890 (53 & 54 Vict. c. 68), "the 
Libraries Acts may be adopted for any library district 
[which may be a parish] subject to a condition that 
the maximum rate to be levied in the district, or in 
any defined portion of the district^ in any one year for 
the purposes of the said acts shall not exceed one half- 
penny, or shall not exceed three farthings in the pound, 
and such limitation, if fixed at one halfpenny, may be 
subsequently raised to three farthings or altogether 
removed; or when it is for the time being fixed at three 
farthings, may be removed, and for the purpose of 
removing or raising such limitation, the like proceed- 
ings shall be taken as are required to be taken with 
respect to the adoption of the Libraries Act. Pro- 
vided that the district authority shall not ascertain 
the opinion of the voters upon any question with respect 
to the limitation of the rate, unless requested to do so by 
requisition, and unless the question is one which the 
voters are under the section authorized to detennine.^' 
If the act be adopted in any parish, it will then 
become the duty of the county electors, as defined in 
the first paragraph of this chapter, to elect not more than 
three county electors to be commissioners for carrying 

* i^,, before 8 p.m. on the day appointed for the oollection 
of the voting papers. 
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out the act, who are to be a body corporate, by the 
Bame of " The Commissioners for Public Libraries and 
Museums for the parish of , in the county of .^' 
A third of these commissioners are to go out of office 
each year, but may be re- appointed. 

The expense of taking the poll on the adoption of 
the act (whether the act be adopted or not), of electing 
the commissioners, and of carrying the acts into effect, 
will be defrayed by a rate,* limited or unlimited in 
amount, in the manner prescribed by sec. 3 of the 
Public Libraries Acts Amendment Act, 1890. 

When the opinion of the voters in any library dis- 
trict (which for our present purpose is a parish) has 
been ascertained, either upon the question as to the 
adoption of the Libraries Act, or as to the question of 
the limitation of the rate, no further proceedings are to 
be taken for ascertaining the opinion of the voters until 
the expiration of one year at least from the day when 
the opinion of the voters was last ascertained. 

Where the Libraries Acts have been adopted for any 
library district which comprises any other library dis- 
trict (as, for instance, in a borough composed of several 
parishes), no proceeding can be taken for the adoption 
of the act in one of the comprised or included districts 
(such as a parish) without the consent of the Local 
Government JBoard. 

The act 29 & 30 Vict, c 114, enables parishes adjoin- 
ing boroughs to unite with them in adopting the Public 

* This rate is to be made and recovered as a poor rate, 
except that every person occnpying land, or soil, as arable^ 
meadow, or pasture ground only, or as woodlands, or market 
gardens, or nursery grounds, shall be rated in respect of the 
same in the proportion of one-tbird part only of the fall net 
amount value thereof respectively. 
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Libraries Acts, and the 47 & 48 Vict. c. 37, empowers 
authorities acting under the Public Libraries Acts to estab- 
lish a library, museum, or school for science or art in con- 
nection with any of the others of them ; and to fulfil 
the conditions required for a parliamentary grant in aid 
of the establishment of a school of science and art. 

By the- 50 & 51 Vict, c, 22, the library authority is 
empowered to establish and maintain a lending library 
without providing a separate building for containing 
the same. Further powers of management and also of 
borrowing are given by the same act, which contains 
special provisions as to parishes partly within and partly 
without boroughs or districts in which the Libraries Acts 
are adopted ; and also as to the metropolitan district. 

The administration of the national system of ele- 
mentary education is, or may be, to some extent 
parochial. We shall therefore briefly refer to the 
two or three points in which it is most closely 
connected with the parochial economy. By the Ele- 
mentary Education Act of 1870, England and Wales 
is divided into "school districts.^' Those districts 
are : — the metropolis, every borough under the Muni- 
cipal Corporations Act, 1835, and " every borough not 
included in the metropolis or a municipal borough.'* 
School districts being thus constituted, it is the duty 
of the Education Department to take steps to ensure 
the provision of a certain amount of accommodation 
in public elementary schools for the children in each 
district. With this view they may, if they deem it 
necessary, cause school boards to be formed in the 
several districts. If a school board is elected, it de> 
volves upon that body to see that adequate educational 
accommodation is provided, and that the attendance 
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of the children at school is secured by direct com- 
pulsion. If no school board is in existence in any 
district (which generally happens when adequate edu- 
cational accommodation has been afforded by voluntary 
effort^ assisted by state grants) a school attendance 
committee is appointed. In a borough which does not 
happen to be under the presidency of a school boards 
this committee is elected by the council of the borough. 
In a parish not included in a borough^ the school 
attendance committee is appointed by the guardians of 
the union in which the parish is comprised. This 
committee^ which is appointed annually^ may consist 
of not less than six nor more than twelve members, 
so, however, that, in a committee appointed by the 
guardians, one-third, at least, of the members shall be 
ex officio guardiaps, if there are so many. It is the duty 
of this committee to make bye-laws for the several par- 
ishes in the union, requiring the parents of children not 
less than five years of age nor more than thirteen to send 
them to school (unless there be some reasonable excuse 
for their absence), and in order to secure the carrying 
out of these bye*laws and generally of the provisions 
of the education acts the union school attendance 
committee may appoint local committees for different 
parishes or other areas within their district. A local 
committee must consist of not less than three persons, 
cither wholly guardians or partly guardians and partly 
other persons. Besides making bye-laws enforcing the 
attendance of children at school, it is, amongst other 
things, the d'lty of the committees we have mentioned 
to enforce those provisions of the Elementary Educa- 
tion Acts of 1876 and 1880, which forbid the employ- 
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ment of any child between the ages of ten and fourteen, 
who has not reached " the standard of education fixed by 
a bye-law in force in the district/^ unless the child is 
employed and attending school in accordance with the 
factory act or of a bye-law. A person will not be 
deemed to have unlawfully taken into his employment 
a child falling within the above description if it be 
proved ( I) that there is not within two miles of his 
residence a public elementary school which he can 
attend ; (2) that the employment by reason of being 
during the holidays or out of school hours does not 
interfere with the child's instruction, or (3) that the 
employment is exempted by a notice of the local autho- 
rity* under the following provision of the Act of 1876: 
** The local authority may if it thinks fit issue a notice 
exempting from the provisions and restrictions of this 
act the employment of children above the age of eight 
years for the necessary operations of husbandry, and the 
ingathering of crops for the period to be named in the 
above notice, provided that the period or periods so 
named by any such local authority, shall not exceed, in 
the whole, six weeks between the Ist January and the31st 
December in any year. The local authority shall cause 
a copy of every notice so issued to be sent to the edu- 
cation department, and to the overseers of every parish 
within its jurisdiction; and the overseers shall cause 
such notice to be affixed to the door of all churches and 
chapels in the parish, and the local authority may 
further advertise any such notice in such manner (if 
any) as it may think fit.'' 

• That is, for our present purpose, the school attendance 
committee appointed by the Board of Gnardians. 

M 
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CHAPTER XVII. 

OF PARISH ALLOTMENTS. 

By the Act 2 Wm. IV. c. 42, the trastees of landt 
allotted under enclosure acts for the benefit of the 
poor, together with the churchwardens and overseers 
in yestry assembled, were required to let portions of 
such lands in quantities of not less than a quarter of 
an acre, and not exceeding one acre to any one in- 
dividual, according to theii; discretion, as a yearly 
occupation from Michaelmas to Michaelmas (at such 
rent as land is usually let for in the said parish) to 
industrious cottagers of good character being day 
labourers, or journeymen, ^^ legally settled" in the said 
parish, and dwelling within or near its bounds. Then 
by the Poor Allotment Management Act, 1873 (36 Vict. 
c. 10), it was recited '^that the number of allotment 
wardens, trustees, or other functionaries appointed for 
the holding or management of such land is larger than 
is found convenient for the proper management of the 
same ;^^ and in order to meet this state of things it was 
enacted (by sec. 3), that a committee of not more than 
twelve nor less than six members of their own body 
(the number to be from time to time fixed by the 
appointing body) shall be appointed annually by the 
following authorities ; that is to say (I) by the allot- 
ment trustees, or by a majority of votes of the allotment 
trustees present and voting at a meeting, summoned 
as in this act provided^ when the number of allotment 
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trastees for tlie time being exceeds twenty ; and (2) 
by the vestry of any parish empowered to make an 
order in pursuance of the act 2 Wm. IV. c. 4, 
intituled, &c., when the number of persons for the 
time being entitled to attend such vestry exceeds 
twenty. And (by sec. 4) the committee thus appointed 
is during their year of office to be substituted for and 
exercise in respect of lands intended for or being such 
allotments as in this act mentioned, all the powers of 
the allotment trustees, or as the case may be of the 
vestry. 

It will be observed that the scope of both these acts 
was limited. They only applied to lands appropriated 
to the benefit of the poor under the enclosure acts ; 
and such lands were only to be let to poor " legally 
settled '^ in the parish. Moreover they contained no 
provisions adequate to secure the use of the powers 
which they conferred. The result was that they were 
only partially carried out, and largely failed to confer 
upon the industrious rural poor the benefit which the 
legislature intended. In the year 1882, however, an 
act was passed which does to some extent remedy the 
defects we have mentioned, but has, unfortunately, 
other defects of its own. The Allotments Exten- 
sion Act, 1882 (46 & 46 Vict. c. 80), applies to 
** all lands, whether cultivated or uncultivated, 
held for the benefit of the poor.'^ Its benefits 
are not restricted to " legally settled poor.*' And it 
provides a summary and effective remedy for any 
neglect on the part of those whose duty it is to 
carry it out. The interpretation clause provides that 
*' trustees " shall in the act be held to mean trustees, 

M 2 
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feoffees^ and managers^ whether corporate or sole, or a 
committee of the same in such cases as are provided 
for in the Poor Allotments Management Act, 1873. 
It is then enacted by clause 4 that '^AU trustees in 
whom lands are vested or by whom the same are held 
or managed for the benefit of the poor of any parish 
or plaee in or adjoining to that in which such lands 
are situate, and whereof the rents or produce are dis- 
tributed in gifts of money, doles, fuel, clothing, bread> 
or other articles of sustenance or necessity, shall^ 
where such lands are not otherwise used for the benefit 
of the parish in which it is situate as a recreation 
ground, or otherwise for the etijoymeiit or general 
benefit of the inhabitants, take proceedings, subject as 
herein-after mentioned,* for letting such lands in allot- 
ments to cottagers, labourers, and others/' 

If any of the said lands lie at an inconvenient 
distance from the residences of any cottagers or la- 
bourers, the trustees are by clause 5 empowered to let 
such lands, and to hire other land more favourably 
situated for allotments. 

The provisions of the act are by clause 7 to apply 
to lands held for the benefit of the poor of any parish 
or place situated in or adjoining to the same parish in 
which such poor dwell ; but where the said lands are 
situated in or adjoining to several parishes, preference 
is to be given to the cottagers and labourers being 
inhabitants of the parish or place for the benefit of the 

* By clanse 11, if lands are unsuitable for allotment the 
trustees may obtain a certificate to that effect from the* 
Charity CommiBsioners ; and they will then not be bound 
^ allot snch lands. 
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poor of which lands are so held; and by clause 8^ 
where any lands are held as partly for the benefit of 
the poor, and partly for other objects, the provisions 
of the. act are to apply to such a proportion of the 
entire quantity of the said lands as the amount of the 
gross income applicable to the poor bears to the 
entire gross income thereof ; and any difference as to 
the amount of such gross income, or as to the said 
proportion, is to be referred to the Charity Commis- 
fiioners. 

The trustees or the majority of them may (subject 
to the approval of the Charity Commissioners) from 
time to time make and, when made, revoke and vary 
£uch rules as may be necessary for the appointment 
and powers of local managers of allotments under this 
act, whether as tenants or agents of the trustees or 
otherwise ; for preventing the same being built upon 
or sublet ; for preventing any undue preference in such 
letting ; and all other necessary rules for giving effect 
to the provisions of the act. 

One of the most important clauses in the act is 
clause 10, which enacts that, " If the trustees of any 
such lands shall omit, neglect, or refuse to give such 
public notice or to proceed for such setting apart of 
land as is required by this act, or otherwise to comply 
with the provisions of this act, any of the said cot- 
tagers or labourers, not being less than four, who 
would be entitled to rent any allotment out of the 
said lands under the provisions of this act if the same 
had been duly observed shall be entitled, after due 
notice to such trustees requiring them to remedy the 
omission, ne$2:lecl, or refusal specified in the notice, to 
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apply to the Charity Commissioners^ and the said 
Commissioners shall inquire into the complaint^ and^, 
if satisfied that such omission^ neglect^ or refusal exists, 
and requires to be remedied, may issue their order for 
remedying, in manner specified therein, such omission, 
neglect, or refusal, and such order may be enforced in 
like manner as an order made by the Commissioners 
under the Charitable Trusts Acts. 

With respect to the letting of allotments in any 
field or portion of land set apart for the purposes of 
this act the following provisions are (by section 13) to 
have efiect : — 

(1.) Public notice of the intention to let the same 
shall be given in manner directed in the 
schedule to this act : 
(2.) Every allotment shall be let free of all 
charges (that is to say), tithe, tithe rent- 
charge, rates, taxes, and outgoings, what- 
soever, and shall be let at such rent as 
. land of the same quality is usually let for 
in the same parish, with such addition aa 
is necessary to satisfy the said charges; 
and in this section the expression ' out* 
goings' includes the expense of getting 
possession, and allotting, dividing, and 
fencing the field or portion of land set 
apart, and collecting the rents, and any 
sum payable for such draining of the 
allotments and means of approach to the 
allotments as may be necessary : 
8«) The trustees shall, for the purposes of all 
rates, taxes, tithes, and tithe rentcharge^ 
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be deemed to be the occupiers of the 
allotments : 
(4.) One person shall not hold any allotment or 

allotments exceeding one acre : 
(5.) No building whatever shall be erected for or 
used as a dwelling or workshop on any 
part of any allotment^ and if any building 
is so erected or used the trustees shall 
forthwith pull down the same and sell and 
dispose of the materials thereof, and the 
proceeds of the sale shall be applicable in 
like manner as the rent of the allotment : 
(6.) If at any time the trustees are unable to let 
any allotment or any portion thereof, they 
may let the same, or such portion thereof 
as may be unlet, to any person whatever 
at the best annual rent which can be ob- 
tained for the same, without any premium 
or fine, and on such terms as may enable 
them to resume possession thereof within 
a period not exceeding twelve months if it 
should at any time be required to be let 
for allotments ; but such letting shall not 
be deemed to exonerate the trustees from 
giving public notice under the foregoing 
provisions of this section/' 
A schedule appended to the act contains a variety 
of regulations. It provides that public notice of the 
setting apart land for the purpose of allotment shall 
be given by the trustees in the month of February or 
such other month as they shall fix (the first notice to 
be given in the said month oext after the passing of 
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the act)^ and if not so given tbem as soon as may be 
afterwards. And in case of default by the trustees^ 
this notice is to be gciven by the county court judge of 
the district or the charity trustees. Then notice of 
the intended letting of allotments (when set apart)^ 
and of the rent per acre, are to be given in June, and 
' the letting is to take place in August ; or such other 
I month as may be fixed by the rules under the act. 
The letting is to be on a yearly tenancy beginning at 
Michaelmas day, or such other day, &c. 

The most important measure with respect to the pro- 
vision of allotments is, however, the Allotments Act, 1 887 
(50 & 61 Vict. c. 48). That act provides that, on a 
representation in writing to the sanitary authority of 
any urban or rural district by any six registered parlia- 
mentary electors or ratepayers resident, in the case of 
a urban district in the district, and in the case of a 
rural district in some parish in the district, that the 
circumstances of the urban district or parish are such 
that it is the duty of the sanitary authority to take 
proceedings under this act therein; the sanitary 
authority is to take this representation into considera- 
tion. And if the sanitary authority of any urban or 
rural district are of opinion, either after inquiry made 
. in consequence of such representation or otherwise, 
that there is a demand for allotments for the labouring 
population in such urban district, or in any parish in 
such rural district, and that such allotments cannot be 
obtained at a reasonable rent, and on reasonable con- 
ditions by voluntary arrangement between the owners 
of land suitable for such allotments and the appUcation 
for the same, the sanitary authority are, by purchase 
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or hire^ to acquire any suitable land which may be 
available, whether within or without their district or 
the SBdd parish, adequate to provide a sufficient number 
of allotments^ and are to let such land in allotments 
to persons belonging to the labouring population resi- 
dent in such district or parish^ and desiring to take 
the same. But the sanitary authority is not to acquire 
land for allotments save at such price or rent that in 
their opinion all expenses (except such as are incurred 
by the sanitary authority in acquiring the land, and 
otherwise in relation to the allotments,) may reasonably 
be expected to be recouped out of the rents thereof. 
The act also contains provisions with respect to the 
compulsory purchase of lands for the purpose of allot- 
ments, with respect to the management of allotments, 
the election of allotment managers, and a variety of 
other points on which we must refer our readers for 
information to the act itself.* In consequence of 
complaints that this act was not put into operation by 
the sanitary authority in many districts where there 
was a demand and a need for allotments, an amending 
act (58 & 54 Yict. c. 65) was passed in 1890. This 
latter act provides that if the sanitary authority of any 
district or parish ^^ not being within the Umits of a 
borough as defined by the Municipal Corporations Act, 
1882,^' fails to provide a sufficient number of allot- 
ments, any six persons qualified to make a representa- 
tion to the sanitary authority under the act of 1887^ 
may^ by petition, request the county council to put 

* See ''The Allotments Ast, 1837, with Introdaction and 
KoteB,** by the author of the present volume, and published 
by George Bontledge & Sodb^ Broadway, Ludgate HiU. 
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this act into operation^ by providing a sufficient num- 
ber of allotments for the district or parish. If the 
county council are^ upon inquiry^ satisfied that the 
prayer of the petition should be granted^ they are to 
pass a resolution to that effect; and thereupon the 
powers and duties of the sanitary authority of the 
I parish or district in question (in relation to the provi- 
; sion of allotments) are to be transferred to the county 
council, who are to proceed to put the act in force and 
provide the requisite allotments for such district or 
parish. By clause 3 the powers of the county council 
under this ace are to be exercised by a standing com- 
mittee^ not exceeding in numbers one-fourth of the 
body. Clauses 4 and 6 give certain supplemental 
powers to the county council, and provide for the pay- 
ment of their expenses ; while clause 5 provides that 
" any room in a school receiving a grant out of moneys 
provided by Parliament may, except during school 
hours, be used free of charge for the purpose of an 
inquiry under this act, or with the consent of any two 
managers, for the purpose of holding public meetings 
under this act, or the principal act/' Notice of the 
desire to hold a meeting must be given to the clerk of 
the school board, if the school is under a school board, 
and in other cases to one of the managers of the 
school, not less than six days before the time it is pro- 
posed to hold it; by six or more persons qualified to 
make a representation to the sanitary authority. And 
'^if the persons calling the meeting fail to obtain the 
use of the school room* under this section, they may 

* If the use of the room is refused becanse it bad been 
Drevioasly chanted for some other purpose at the time named, 
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appeal to the standing committee [to be appointed by 
the County council] under this act^ and the committee 
shall forthwith decide the appeal^ and make such 
order respecting the use of the room as seems just/' 



CHAPTER XVIII. 

OF CHURCH RATES. 

A CHURCH Ri.TB is^ at common law^ a rate levied 
upon persons in respect of their occupation of land 
or houses in any parish " for the necessary repairing 
or sustaining the fabric of the churchy and of all 
public chapels within or adjoining thereto^ and also of 
the ornaments thereof; and for providing all things 
necessary for the proper celebration of divine service, 
and the administration of the sacraments thereof/'* 
In order, that a church rate should^ at common law^ 
be legale it must be laid for one^ or other^ or all of 
these purposes^ and for none other. 

At common law^ these were the only purposes for 
which a church rate could be imposed ; but under the 
58 Geo. III. c. 45, and the 59 Geo. III. c 134, powers^ 

the olerk or manager mast inform the petitioners on what 
other day or time the meeting can be held. The clanse 
contains a provision with respect to the payment for any 
damage that may be done to the echoed room, or any expenses 
that may be incurred by the school board or the managen 
in consequence of the holding of a meeting. 

^ The payment of the incnmbenVs salary is not included 
in this, and if any part of the rate is intended to be applied 
thereto, the rate will be bad. 
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were given to raise money on the security of the rates 
for enlarging and extending the accommodation in 
existing churches^ or repairing the same; and (as a 
necessary means of doing so) to levy rates to pay the 
interest and principal of such loans. 

The Church Building Acts gave similar powers for 
raising money to defray the cost of building new 
churches. And^ in addition to these measures^ there 
are in operation iii different parts of the country, 
local acts, under which church rates, or rates in 
the nature of church rates^ are levied for a variety of 
purposes. 

It is necessary to distinguish carefully between the 
common law and the statutory church rates, because^ 
as we shall proceed to show, they are affected very 
differently by the Compulsory Church Rates Abolition 
Act, 1868.» 

By that act, the compulsory levy of the common law 
church rate was terminated, the first clause providing 
that *' from and after the passing of this act, no suit 
shall be instituted or proceedings taken in any 
ecclesiastical or other court, or before any justice or 
magistrate, to enforce or compel the payment of any 
church rate made in any parish or place in England 
or Wales.'' 

It was at the same time enacted, that '' this act shall 
not affect vestries on the making, assessing, or receiving, 
or otherwise dealing with any church rate, save in so far 
M relates to recovery thereof/' 

The effect of these two provisions taken together, is, 
that while the old law remains theoretically in force^ 
• 31 & 32 Vict. 0. 109. 



OF CHURCH RATES. 166 

80 far as relates to the mode of sanctioning a rate by 
the vestry^ as to the purposes to which the rate is to 
be applied, and as to the mode in which.it is to be as- 
sessed, this law has now little or no practical value, except 
as a guide to the mode in which the churchwardens and 
vestry should cbnduct their business. It is^ no doubt, 
true, that if an illegal rate were made, a parishioner 
might, as heretofore, question it in the ecclesiastical 
court. But then, as every one has now in his own 
hands the far simpler remedy of refusing to pay, it 
can scarcely be anticipated that any one will hereafter 
indulge in the idle luxury of instituting a suit for the 
purpose of establishing his own view of the manner in 
which a rate should be assessed or levied. Still, as the 
old law does subsist to the extent^ and in the manner, 
we have describedj and as it ought no doubt to guide 
and govern the action of the churchwardens in regard 
to the discharge of this part of their duties, a brief 
statement of its principle and provisions may still be 
found useful. 

In order that a church rate should be valid, it must 
be voted by a majority of the parishioners present at a 
vestry meeting duly convened by the churchwardens, 
by a notice stating the object of such meeting. The 
rate will be void if an insufficient notice of the meet- 
ing* be given; or if it be laid against the will of the 
majority of the parishioners present at the vestry.f 
If, indeed, no parishioners are present at the vestif 

* As to notice, see Chapter YII., on Yestries. 

f This latter point was established, after protracted legal 
oontroversj, in the famous Braintree case, reported as Oaslini 
T. Vdey, 4 House of Lords Cases, 679. 
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meeting, then it is said that the churchwardens may 
make a rate by their own authority. 

A church rate ought to be laid before the expenses 
which it is intended to defray are incurred; for the 
parishioners have a right to consider and determine 
upon their necessity or propriety. And if the rate 
be made to reimburse the churchwardens for any ex- 
penses, except those incurred in the current year, it will 
be invalid. Even if any part of the rate be laid to 
cover a retrospective payment, the whole will be bad. 
And although the vestry authorizes expenses before 
they are incurred, a retrospective rate to defray them 
will be equally invalid. 

Church rates are assessed, like other rates, upon the 
rent of land and houses, and are payable by the occu- 
piers thereof, whether they are resident in the parish 
or not. Unless, also, there is a usage to the contrary^ 
stock-in-trade is rateable to the church rates. The 
glebe or endowments of the parish church are, indeed, 
exempt from rating ; but lands belonging to the church 
of a foreign parish are liable in the same manner as 
other property. 

Church rates (i.e. of course of the common law or 
ordinary kind) being now reduced to the level of a 
voluntary impost, which any one may pay or not, just 
as he pleases, it became not only harmless, but expe- 
dient, to extend somewhat the powers of self-taxation 
possessed by members of the establishment. Accord- 
ingly, it is provided by the sixth section of the 
Compulsory Church Rates Abolition Act, that when- 
ever any ecclesiastical district, having within its limits 
m consecrated church in use for the purposes of divine 
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worship^ has been legally constitated out of any parish 
or parishes^ the inhabitants shall not be entitled to 
vote for or in reference to a church rate or the ex- 
penditure thereof at any vestry meeting of the parish 
or parishes out of which the said district was formed, 
nor shall they be assessed to any rate made in relation 
to the parish church of such parish or parishes^ but 
they may assemble in vestry^ and make a rate in rela- 
tion to the church of their own district in like manner 
as if such church were the church of an ancient 
parish. Nothing, however, in this act is to affect any 
right of burial to which the inhabitants of the dis- 
trict may be entitled in the churchyard of the mother 
church. 

Although they are not compellable, it is nevertheless 
'awful, for all bodies corporate, trustees, guardians, and 
committees (t.^. of lunatics) who or whose cestuisque 
trust are in the occupation of any lands, houses, or 
tenements, to pay any church rate made in respect of 
such property, and such payment is to be allowed 
them in any accounts rendered by them respectively.* 

Then, by sect. 8 of the same act, ''no person 
who makes default in paying the amount of a church 
rate for which he is rated, shall be entitled to inquire 
into, or object to, or vote in respect of the expendi- 
ture of the moneys arising from such church rate; 
and if the occupier of any premises shall make default 
for one month after demand in payment of any church 
rate for which he is rated, the owner shall be entitled 
to pay the same, and shall thereupon be entitled, until 
the next succeeding church rate is made, to stand for 
♦ 31 & 32 Vict. c. 109, sec. 7. 
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all parposes relating to church rates (including the 
attending at vestries and voting thereat) in the place 
in which such occupier would have stood/^ 

We have now to deal with statutory church rates, 
that is to sajj with rates levied under particular Acta 
of Parliament, either public or private, for special pur- 
poses, or in fulfilment of contracts, or for the repay-, 
ment of money advanced upon their security. If the 
rate, although called a church rate, is, in fact^ applied 
to secular purposes, no religious body can possibly 
entertain any conscientious reluctance to it; while 
the payment of rates on which loans have been raised, 
could not, without great injustice to those to whom 
the faith of parliament was pledged, have been 
rendered less imperative than formerly. The Compul* 
sory Church Bates Act has, therefore, expressly main- 
tained in full force and vigour the different classes of 
rates to which we have just referred. 

The second section provides, that "when, in pursuance 
of any general or local act, any rate may be made and 
levied which is applicable partly to ecclesiastical pur 
poses and partly to other purposes, such rate shall be 
made and levied, and applied, for such last-mentioned 
purposes only, and so far as it is applicable to such 
purposes shall be deemed to be a separate rate, and 
not a church rate, and shall not be affected by 
this act.^^ Then, on the other hand, it enacts that 
*^ where in pursuance of any Act of Parliament a 
mixed fund, arising partly from rates affected by 
this act and partly from other sources, is directed to be 
applied to purposes some of which are ecclesiastical 
purposesj the portion of such fund which is derived 
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from such other sources shall be henceforth primarily 
applicable to such of the said purposes as are eccle- 
siastical/' 

Then by clause 3^ '' in any parish where a sum of 
money is at the time of the passing of this act due on 
the security of church rates^ or of rates in the nature 
of church rates, to be made or levied in such parish 
under the provisions of any Act of Parliament, or 
where any money in the name of church rate isordered 
to be raised under any such provisions^ such rates may 
still be made and levied, and the payment thereof 
enforced by process of law, pursuant to such p]y)vision8, 
for the purpose of paying oflf the money so due, or 
paying the money so ordered to be raised, and the costs 
incidental thereto, but not otherwise, until the same 
shall have been liquidated : Provided, that the accounts 
of the churchwardens of such parish in reference to the 
receipt and expenditure of the moneys levied under 
6uch acts shall be audited annually by the auditor of 
the Poor Law Union within whose district such parish 
shall be situate, unless another mode of audit is 
provided by Act of Parliament/* The fourth clause 
declares, that " this act shall not affect any enactment 
in any private or local Act of Parliament under the 
authority of which church rates may be made or levied 
in lieu of or in consideration of the extinguishment or 
of the appropriation to any other purpose of any tithes, 
customary payments, or other property or charge upon 
property, which tithes, payments, property, or charge^ 
previously to the passing of such act, had been appro- 
priated by law to ecclesiastical purposes as defined by 
this act, or in consideration of the abolition of tithes 
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in any place, or upon any contract made^ or for good 
or valuable consideration given^ and evei^ such enact- 
ment shall continue in force in the same manner as ii 
this act had not passed/' 

The courts of law never would grant a mandamus to 
compel the laying of an ordinary church rate; and it 
is therefore almost unnecessary to say that they wilt 
not do 80 now, when the payment of the rate is per- 
fectly optional with the parishioners. But the case of 
church rates levied for the repayment of principal and 
interest, when money has been borrowed, under the 
59 Geo.* III. c. 34, to rebuild a church, stands on 
quite a different footing. Then there is a statutory 
obligation^ which is just as binding as any other obli> 
gation of the same kind; and accordingly, with 
respect to such a rate, a mandamus will be issued^ 
directed to the churchwardens and directing them to 
lay and levy such a rate in accordance with the terms 
of the act, and in fulfilment of their predecessors' 
contract. 
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CHAPTER XIX. 

OF COUNTY AND BOROUGH RATES. 

The county and borough rates are levied by means 
of the parochial machinery. 

The county rate is raised for, and applied to, the 
following amongst other purposes : — Repairing county 
bridges, and highways adjoining; the payment of the 
expense of ^' main roads ^' } the payment of so much 
of the costs of the county constabulary as is defrayed 
by the county ; the removal of prisoners for transpor- 
tation j carrying prisoners to gaol ; allowance to dis- 
charged prisoners ; building and repairing houses of 
correction and shire halls ; salary of chaplains and 
ofScers, and setting prisoners to work, expenses relat- 
ing to insolvents, court houses, &c. ; providing county 
lunatic asylums ; fees for gaolers, and other officers ; 
burying dead bodies cast on shore ; expenses of prose- 
cutions; treasurer's salary, prosecuting vagrants, 
&c.; procuring copies of the imperial standards of 
weights and measures ; militia charges; and the pay- 
ment of half the expense of prosecuting masters for 
ill-treating their parish apprentices. 

The assessment of this rate is now regulated by 
the 15 & 16 Vict. c. 81, and by the Local Government 
Act, 1888, which transfers to the county council the 

N 2 
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powers in reference to the assessment of the county 
rate vested in the justices by the earlier act. Taking 
the two acts together their eflFect is this : — The county 
council of every county are, from time to time, to 
appoint a committee to prepare a basis* or standard for 
fair and equal county rates, which is to be founded 
and prepared rateably and equally according to the full 
and fair annual value of the property rateable to the 
relief of the poor in each parish or extra-parochial 
place. In order to the preparation of this basis, the 
committee may direct the overseers, constables, asses- 
sors, and collectors of public rates, for any parish, &c., 
and all others having the custody or management of. 
any public or parochial rates or valuations of such 
parish, &c., to make returns to the full and fair net 
annual value of the whole or any part of the property 
within the parish, &c., liable to be assessed to the 
xsounty rate, with the date of the last valuation for the 
assessment of such parish, &c. The overseers, &;c., 
are to lay their returns before the vestry, or other 
meeting of the inhabitants, at which the public busi- 
ness of the parish, &c., is commonly transacted, before 
presenting them to the committee. The latter have 
the power to call upon the overseers, &c., to produce 
idl documents relating to the assessment of the pro- 
perty in the several parishes, and also to be examined 
on oath touching the same. Whenever the committee 
alter the basis of assessment, [and the new basis or 

* The '' basis " is a statement of the rateable value of the 
property in each parish. The county rate is, as we shall see 
presently, charged upon each parish in proportion to the 
valne of the property therein contained. 
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alteration in the existing basis for a county rate has 
been allowed and confirmed (29 & 30 Vict. c. 78, s. 2),] 
copies thereof are to be printed, and to be sent to all 
the overseers, constables, &c., in each parish. And 
when a basis has been adopted by the committee, it 
has to be confirmed by the County council, who may 
then entertain any appeal lodged against it on the part 
of any parish, on the ground that it is rated too high, 
or that other parishes are rated too low. The " basis " 
having been confirmed^ the County council may, when- 
ever circumstances appear to require it, order a fair 
and equal county rate to be made, for all purposes to 
which such rate is liable, according to the basis in 
force for the time being ; and may assess every parish, 
&c., within the limits of their commissions, rateably 
and equally, according to a pound rate to be fixed by 
the council upon the said basis, upon the full annual 
value of the property, &c., rateable to the relief of the 
poor. Appeals may be made against the rate on the 
part of any parish, on the ground stated in section 22 
of the above statute. 

Subject to such appeals, the County council must send 
a printed list of the parishes, &c., assessed to the rate, 
and the rateable value upon which each is assessed, to 
the overseers, constables, or others, charged with the 
collection of the county rate ; and must also seqd pre- 
cepts to the guardians 6f unions or single parishes, 
stating the sum assessed for each rate on each parish in 
the union, and requiring them to cause the aggregate 
of such sums to be paid out of the money held on 
behalf of each parish to the county treasurer. The 
guardians are to raise the money in the same manner 
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as poor rates^ and to pay it as required by the precepts. 
Should the guardians disobey their precepts^ then the 
county council may direct the overseers, petty con- 
stables, &c., of each parish to collect and pay to the 
county treasurer the sum charged' on the parish, with 
an addition of 10 per cent., which is to be applied to 
the same purposes as the county rate. 

Boroughs having quarter sessions of their own are^ 
by the 12 & 13 Vict. c. 82, relieved, under certain 
'Circumstances, from paying their quota to the county 
irate for the support of gaols, houses of correction, and 
lunatic asylums. 

Unless they are authorized so to do by special acts 
of parliament, the County council has no right to lay a 
-county rate to pay a debt incurred for county purposes. 
In all these cases, the principle is, that those who are 
liable to a rate at the time an expense is incurred are 
d;he proper and only parties to pay it. 



BOROUGH RATE. 

This is a rate originally levied only in boroughs 
-scheduled in the Municipal Corporations Act (1835), 
although, subsequently extended to other boroughs. 
By the Municipal Corporations Act, 1882 (45 & 46 
Vict. c. 50, s. 189), which re-enacted on this point 
the provisions of the 5 & 6 Wm. IV. c. 76, the annual 
proceeds of all the corporate property, and all fines and 
penalties for offences against the act, are to be carried 
to the "borough fund;'' and should that fund be 
inadequate to defray the corporate expenses, the council 
are empowered to levy a borough rate to meet the 
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deficiency. Then they may order the overseers to pay 
the amount of the rate for which a parish is liable out 
of the poor rate; and on refusal or neglect to do so^ 
the amount may be levied on their goods by distress, 
by warrant under the hand and seal of the mayor or 
two justices for the borough. 

This rate is extended to boroughs other than those 
in which it was originally levied by the 17 & 18 Vict. 
€.71. That act provides that the justices of any 
borough, not being within the Municipal Corpora- 
tions Act, and not being liable to contribute to the 
county rate may make a borough rate, in the nature 
of a county rate, for defraying any expenses incurred 
before 3l8t July, 1854, and which are thereafter to 
be incurred, for all or any of the purposes defined 
in the Municipal Corporations Act, 1835, as purposes 
for which a borough rate may be levied; and they, 
and all persons acting under their authority, are 
to have, within the borough, all powers and protec- 
tion given to justices by the 55 Geo. III. c. 51, and to 
town councils by any acts relating to the making of 
borough rates. There is an appeal against such a 
rate to the recorder of the borough, or in the absence 
of such a functionary, to the quarter sessions of the 
county. 
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CHAPTER XX. 

OF POOR RATES. 

Thb present system of rating for the relief of the 
poor is based upon the act 43 Elizabeth^ c. 3, s. 1, 
which enacts " that the churchwardens and overseers 
of the poor of every parish, or the greater part of 
them^ shall^ by and with the consent of two or more 
justices of the same county^ whereof one to be of the 
quorum^ dwelling in or near the same parish or divi- 
sion where the same parish doth lie, raise weekly or 
otherwise, by taxation of every inhabitant, parson, 
vicar and other, and of every occupier of lands, 
houses, tithes impropriate, propriations of tithes, coaU 
mines, or saleable underwoods^ in the said parish, in 
such competent sum and sums of money as they shall 
think fit, a convenient stock of flax, hemp, wool, 

• By the Rating Act, 1874 (37 & 38 Yict. c. 64, sea 11), it is 
provided that the poor rates acts shall extend to the following 
hereditaments, in like manner as if they were included in 
the 43 Eliz. c. 2— that is to say (1) To land used for a plan- 
tation, or a wood, or for the growth of saleable underwood, 
and not subject to any right of common ; (2) To rights of 
fowling, shooting, of taking or killing game, or hares and 
rabbits, and of fishing when severed from the occupation of 
the land ; and (3) To mines of every kind not mentioned in 
the act (k Elizabeth. 
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thready iron, and other necessary ware and stuff, to set 
the poor on work ; and also competent sums of money 
for and towards the necessary relief of the lame, im« ' 
potent, old, and blind, and such other amongst them 
being poor and not able to work; and also for the 
putting out of such children to be apprentices— to be 
gathered out of the same parish according to the 
ability of the same parish, and to do and execute all 
other things as well for the disposing of the said 
stock or otherwise concerning the premises, as to them 
■hall seem convenient/' 

Such were the terms in which was couched the first 
effective provision of a fund for the relief of the poor, 
and although some of the provisions of this enactment 
have grown obsolete, it still in principle regulates the 
imposition of the poor rate. This rate can still only 
be levied by the churchwardens and overseers, or the 
major part of them, of every parish, or of every 
village and township in cases where separate overseers 
are appointed for such village and township. Upon 
them the duty of levying it is cast, and if they neglect 
it, its fulfilment may be enforced by mandamus, ov 
they may be indicted. 

As we have already seen, the act 48 Elizabeth re* 
quires the rate to be confirmed or allowed by two or 
more justices, dwelling in or near the parish, &c. The 
justices, however, have no power to refuse the allow- 
ance of a rate. But after this purely ministerial act 
on their part has been performed, the rate must not be 
altered, even with the magistrate's approval, by in- 
serting the names of additional ratepayers, or varying 
the sums at which they are rated. But by 64 Geo. 
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III. c. 170, 8. 11, '* two or more justicea in petty 8es» 
sions may, upon application, and with the consent of 
the overseers or other parish officers, and on proc^ of 
the party^s inability from poverty to pay such ra1<e, 
excuse the payment and strike out the name of such 
party from the rate.'* 

Public notice of the rate must be given by the 
overseers on the next Sunday after it has been allowed 
by the justices. If this be omitted, the rate is null and 
void; and the only legal mode of doings this is by 
affixing the notice, previously to divine service, on or 
near to the principal doors of all the churches and 
chapels within the parish or place for which the rate 
is made. The inhabitants may subsequently inspect 
the rate at all reasonable times.* And any person 
rated, may at all reasonable times take copies or 
extracts from the rate, without paying anything for 
the same.t 

The poor rate can only be made nominally for the 
relief of the poor; but different acts of parliament 
have authorized various payments to be made out of 
it, most of which will be found noticed under the 
various chapters of this work, to wJbdch their consider 
ration naturally belongs. 

The 43 Elizabeth authorizes the levy of a poor rate 
upon both inhabitants and occupiers of land in the 
parish. As, however, an act is now and has been for 
some time annually passed, exempting inhabitants 
from rating in respect of profits derived from stocks 
in-trade, or other property, the practical result is, that 
only occupiers of land or houses are now rated. The 

♦ 17 Geo. II. 0. 3. s. 2. i 6&7 Wm. IV. o. 90. a. 6. 
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only exception to this is^ that the parson and vicar are 
liable to be rated for their tithes in the parish. 

The tenant and not the owner is the ^' occupier '* 
within the meaning of the statute. But when the 
owner occupies by his servants he is rateable. And 
the actual occupation of any portion of premises will 
make him rateable for the whole. A person occupying 
merely as a servant is not to be rated^ even though the 
occupation be treated as part of his wages. But if a 
house be given to a servant upon such terms that he 
has the exclusive occupation of it he will be rateable* 
€ven though his master is bound to pay the rent^ rates^ 
and taxes. 

The rate is imposed upon each occupier in re- 
ference to an estimate of^ and in proportion to the net 
annual value of the lands^ houses^ &c.y which he may 
occupy^ that is to say^ of the rent at which the same 
might be reasonably expected to let from year to year, 
free of all the usual tenant^s rates and taxes and tithe 
commutation rent-charge (if any), and deducting 
therefrom the probable annual average cost of the 
repairs, insurance, and other expenses (if any) neces- 
sary to maintain them in a state to command such 
rent. The tithe rent-charge is assessed and rated on 
similar principles. Deductions- are to be allowed in 
respect of the expenses of collection, including law 
expenses and losses by ultimate non-payments. The 
tenant's property tax (but not the landlord's), the poor 
rate, ecclesiastical dues, and in the metropolitan parishes, 
the general lighting and other rates, are to be deducted. 
But no deduction is to be made for the expenses of 
the incumbent, or the salary of a curate, whether 
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employed in addition to^ or as a substitute for the 
incumbent; nor is any deduction to be made for auy 
money borrowed from Queen Anne^s Bounty for the 
rebuilding of the parsonage^ &c. The deductions we 
have mentioned as allowable having been made^ the 
net tithe rent-charge is then to be assessed like all 
other property^ according to what it might reasonably 
be expected to let for to a tenant from year to year.* 

All persons must be rated on the same scale, that 
is to say, one must not be rated at rack rent, another 
at three-fourths the value, and so on. If this is not 
BO, any party rated may appeal to the quarter sessions 
aud have the rate quashed. 

The rate should be prospective, i.e., to meet the 
estimated expenses of a forthcoming period, which may 
be one of a quarter or half a year. One set of church- 
wardens or overseers cannot, it seems clear, lay a rate 
to reimburse their predecessors in ofSce, except for 
expenses incurred in the relief of the poor during 
such period as they were unable to collect a rate which 
they had laid, on account of an appeal having been 
lodged against it. 

In order to render a person liable to be rated to the 
poor, he must be the '* beneficial occupier'' of lands 

* " In deciding npon sncb amount, the nature of the pro- 
perty is to be regarded, and it is to be considered whether 
a profit is to be looked to or expected, as in the case of farms ; 
and whether in each particular case, anything over the ex- 
pensQS for collecting, and the allowances for bad debts and 
law ezf>enses, would be necessary to induce a tenant to take. 
In each particular case of the kind, the question must be for 
persons making the rate, and for the sessions on appeal."-— 
Eeg. V. QoodchUd, E. B. & B. 1. 
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or houses in the parish^ i.e., his occupation must be 
capable of yieldiug him a profit. Servants in possession 
of premises are not therefore rateable; and it was 
formerly supposed that the persons who erects or the 
trustees or governors of an hospital, almshouse, or 
other charitable institution, were also exempt, seeing 
that they do not derive any personal benefit from their 
occupation. It has, however, been decided by the 
House of Lords {Jones v. The Mersey Dock and 
Harbour Company, 11 House of Lords Gases, 443), that 
trustees who are in law the tenants and occupiers of 
valuable property upon trust for public and even chari- 
table purposes, such as hospitals and lunatic asylums, 
are rateable, if the property yields, or is capable of 
yielding, a net annual value ; that is to say, a dear rent 
over and above the probable average annual cost of the 
repairs, insurance, and other expenses (if any) necessary 
to maintain the property in a state to command such 
rent. An officer of such an institution has always been 
held rateable in respect of a house or rooms appropri- 
ated to his own use. Court-houses, gaols, churches, 
chapels (whether belonging to the Established Church 
or to Dissenters) ; lands or houses in the possession of 
the Crown orthe public ; lands used for a public purpose; 
" land, houses, or building belonging to any society in- 
^ituted for the purposes of science, literature, or the fine 
arts exclusively, either as tenant or owner, and occupied 
by it for the transaction of its business, and for carry- 
ing into effect its purposes, '** — are all exempt from 

* In order to entitle a society to this exemption, the promo- 
tion of science, literature, or the fine arts must be its primary 
object, and not mez^ly the gratification of its members by 
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liability to be assessed to the poor rate. Worlchousei 
•re rateij)le to the parish in which they are situate. 

In addition to the cases of absolute exemption from 
assessment to the poor rate^ there is one instance in 
which such exemption is optional with the local au- 
thority. By the 32 & 33 Vict. c. 40, every authority 
having power to impose or levy any rate upon the 
occupier of any building or part of a building used 
exclusively as a Sunday school^ or Bagged school, 
may exempt such building, or part of a building, from 
any rate for any purpose whatever which such authority 
has power to impose or levy.* 

A rate on a foreign ambassador cannot be levied by 
dirtress, nor can any of his suite be rated, if they be 
clearly within the meaning of the statute, 7 Anne, 
c. 12.t 

means of such pursuits. There must be an express rule of the 
society prohibiting any dividend amongst Its members. And 
it must have obtained the certificate of the barrister appointed 
to certify friendly societies.'— ^^r'* Pariah LaWy hy Hod^jsoviy 
pp. 482-3. 

* A Sunday-school is defined by the act to mean ^'any 
■chool used for giving religious education gratuitously to 
children and young persons on Sunday, and on work days for 
the holding of classes and meetings in furtherance of the 
same object, and without, pecuniary profit being derived there- 
from." A ragged school means " any school for the gratuitous 
education of children and young persons of the poorest clasi^ 
and for the holding of classes and meetings in furtherance of 
the same object, and without any pecuniary benefit being de- 
rived therefrom, except to the teacher or teachers employed." 

f But when this privilege was claimed by a servant of an 
ambassador whose goods had been distrained for a poor rate, 
he being the tenant of the house, part of which he let out in 
lodgings, and a teacher of languages^ and also prompter at the 
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It would be utterly impossible here to attempt the 
merest outline of the principles which the courts have 
laid down as those upon which the various kinds of 
real property are to be rated. The mode in which the 
n^t annual value of the occupation of canals^ docks^ 
water and gas works, tithes^ mines, quarries, saleable 
underwood, &c., is to be estimated for the purpose of 
rating, has in each case given rise to abundant litiga* 
tion, and has in each case been more or less clearly and 
conclusively settled at the expense of a succession of 
litigants. But we cannot deal with these points in the 
space at our command. The attempt would, moreover^ 
be utterly unprofitable, as when any disputes arise with 
respect to them, recourse must necessarily be had 
to professional assistance. 

Although^ as a general rule, the occupant of property 
is liable to the poor rate, a very important excep- 
tion is made in the case of small tenements let for 
short terms. The mode in which they are or may be 
rated under an act passed in 1869 is a matter of so* 
much importance to the interior economy of a parish^ 
that we have devoted a separate chapter to the subject 
(see Chapter XX, p. 149). 

The appeals against poor rates are in some cases 
specially provided for by local acts. We here deal only 
with the general law of the land upon this subject. 

By the 6 & 7 Will. IV. c. 96, s. 6, the justices 
acting for every petty sessional division are, four times 
a year at least, to hold a special sessions (of which 

opera-house, it was said by the Court that such a privilege as 
this, or the like case, would be absurd, and not at all withia 
the principle upon which Ihe right of ambassadors was founded. 
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they must give twenty-eight days^ notice) for hearing 
appeals against rates. At such sessions they are to 
hear and determine upon all objections to any rate on 
account of inequality^ unfairness^ or incorrectness in 
the valuation of the property included therein. Before 
however any appeal can be heard either by the Special 
sessions or by the Quarter sessions against a poor-rate 
for any parish contained in any union to which the 
Union Assessment Committee Act, 1862 {see post), 
applies, the appellant must give twenty-one days' 
notice to the assessment committee of such union of 
his intention to appeal and the ground thereof. Nor 
can any person appeal to any sessions against a poor- 
rate made in conformity with a valuation list approved 
by such committee, unless he has given them notice of 
objection against the list, and has failed to obtain such 
relief in the matter as he deems just (27 & 28 Yict. 
c. 30, s. 1). The special sessions cannot inquire as 
to the liability of any property to be rated, but only 
as to its true value and the fairness of the amount at 
which it has been rated. They may, upon hearing the 
appeal, — 1. Dismiss it; 2. Amend the rate; or, 3. 
Quash the rate. And their decision is final unless the 
party dissatisfied with it gives notice within fourteen 
days of his intention to appeal to the quarter sessions. 
This latter and higher court has power to entertain a 
greater range of objections to the rate than falls within 
the cognizance of the inferior tribunal. A rate may 
be appealed against to the quarter sessions on the 
ground: — 1. That the appellant should not have been 
rated at all. 2. That the rate is unequal, by reason 
of the appellant being overrated; of other persona 
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being underrated; or of other persons not being rated 
at all. 3. That the rate is bad on the face of it^ i.e;^ 
that it is not made in the form required by statute. 
4. That the rate is not made by proper persona. 
6. That the rate is not made for a proper purpose. 
6. That the rate is not made for a proper period. 
• If the appellant prove his case^ the sessions may 
either amend the rate so as to do him justice; or if 
the objection to the rate cannot be thus removed^ they 
may quash it altogether. 

The payment of poor rates is enforced by summon- 
ing the party from whom they are due before two 
justices, who, if satisfied of his liability, will issue 
a warrant of distress against his goods, both for the 
amount of the rates and the cost of the summons and 
distress.* 

They may also order the person to be imprisoned for 
three months in default of distress. But if^ before 
imprisonment, he tender payment of rates and costs, 
the proceedings are to be stayed. 

The 40th section of the Bankruptcy Act, 1883, pro- 
vides that all parochial or other local rates due from the 
bankrupt at the date of the order of adjudication and 
having been due and payable within twelve months 
next before such time are to be considered preferential 
debts, and as such payable in priority to other debts, 
except assessed taxes, land tax, and property and in- 
come tax ; as between themselves rates and taxes are on 
a footing of equality. 

* The warrant aathorizes the seizure of his goods at any 
place in the same county. If sufficient distress cannot be found 
there, and if he have any property in another county, a war- 
rant may be obtained for its seizure from the justices thereof- 

o 
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Whenever a warrant of distress is issued against a. 
person for the recovery of poor-rate he is liable to pay 
the cost of the attendance of the broker to make a 
levy, although he may tender the rate before the levy is 
actually made. 

Outgoing and incoming occupiers are only liable to 
pay so much of a rate as is proportionate to the time 
of their occupation within the period for which the 
rate was made ; and this whether the premises are or 
are not occupied for thfe remainder of the period.* 

If the sessions quash any rate^ it is nevertheless 
{unless the sessions make an order to the contrary, either 
as to the whole or part) to be levied as if there had 
been no appeal ; and the sums collected or recovered 
are to be taken on account of the next good rate for 
the same parish. 

No action can be brought against the justices who 
issue a distress warrant on the ground of any defect or 
irregularity in the rate, or of the party upon whose 
goods it is executed not being liable to its payment. 
But those who execute a warrant may be sued as 
trespassers, if in so doing they are guilty of illegal 
violence. 

CHAPTER XXI. 

ON THE BATING OF TENEMENTS LET FOR SHORT TERMS, 
AND OF SMALL TENEMENTS. 

We mentioned, in the course of the previous chapter, 
that poor rates are, as a rule, assessed upon, and 

• 32 & 33 Vict. c. 41, s. 16 ; and Poor Rate Assessment 
Act, 1882 (45 & 46 Vict c. 20, s. 3). 
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payable by, the occupier^ but that there was^ or might 
be, an exception in the case of small tenements or 
tenements let for short terms. It now becomes our 
duty to state the law relating to the rating of this 
class of property, which is embodied in an act (32 & 
S3 Vict. c. 41) passed in 1869. 

The first clause of that act provides, that ''the 
occupier of any rateable hereditament, let to him for 
a.term not exceeding three months, may deduct the 
amount paid by him in respect of any poor rate 
assessed upon such hereditament from the rent due, 
or accruing due, to the owner ; and that every such 
payment shall be a valid discharge of the rent to the 
extent of the rate so paid/^ The second clause, at the 
same time provides,, that " no such occupier shall be 
compelled to pay to the overseers at one time, or 
within four weeks, a greater amount of the rate than 
would be due for one quarter of the year.'' 

So far, the operation of the act extends only to the 
relief of the occupier, without, in any way altering the 
incidence of the rate. The following clauses deal with 
the larger question of composition for rates, and, aa 
it will be seen, revive, in a somewhat modified form, 
that '' compound householder'' who was so summarily 
abolished by the Reform Act of 1867. 

In case the rateable value of any hereditament does 
not exceed £20, if the hereditament is situate in the 
metropolis, or £13 if situate in any parish wholly or 
partly within the borough of Liverpool, or £10 if 
situate in any parish wholly or partly within the city 
of Manchester or the borough of Birmingham, or £8 
if situate elsewhere, and the owner of such heredita- 

o 2 
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ment is willing to enter into an agreement^ in writing-^ 
with the oyerseers to become liable to them for the 
poor rates assessed in respect of such hereditament 
for any term^ not being less than one year^ from the 
^ date of such agreement, and to pay the poor rates 
whether the hereditament is occupied or not, the over- 
seers may, subject, nevertheless, to the control of the 
vestry, agree with the owner to receive the rates from 
him, and to allow to him a commission not exceeding 
25 per cent, on the amount thereof.* 

Under the clause we have just cited, the arrange- 
ment contemplated between the owner and the over* 
seers is one of a purely voluntary character. It rests 
entirely with the owner whether he will, or will not, 
undertake to pay the rates falling due in respect of 
his property. But under the following section (4) : — 
''The vestry of any parish may, from time to time, 
order that the owners of all rateable hereditaments to 
which section 3 of this act extends, situate within 
such parish, shall be rated to the poor rate in respect 
of such rateable hereditaments, instead of the occu- 
piers, on all rates made after the date of such order ; 
and thereupon, and so long as such order shall be in 
force, the following enactments shall have effect : — 
'' 1. The overseers shall rate the owners instead o£ 
the occupiers, and shall allow to them an 
abatement or deduction of 15 per cent, from 
the amount of the rate. 
'*2. If the owner of one or more such rateable 
hereditaments shall give notice to the overseers, 
in writing, that he is willing to be rated for 

• S«c3. 
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any term^ not being less than one year, in 

respect of all such rateable hereditaments of 

^hich he is the owner^ whether the same be 

occupied or not, the overseers shall rate such 

owner accordingly, and allow to him a further 

abatement or deduction, not exceeding 15 per 

<rent. from the amount of the rate during the 

time he is so rated. 

•8. The vestry may, by resolution, rescind any 

such order after a day to be fixed by them, 

such day being not less than six months after 

the passing of such resolution ; but the order 

shall continue in force with respect to all rates 

made before the date on which the resolution 

takes efiect. 

* Provided that this clause shall not be applicable to 

any rateable hereditament in which a dwelling-house 

shall not be included/' 

If an owner who has become liable to pay the poor 
sate, omits or neglects to pay before the 5th day oi 
June in any year, any rate, or any instalment thereof, 
which has become due previously to the preceding 5th 
day of January, and has been duly demanded by a 
demand-note delivered to him, or left at his usual 
vr last-known place of abode, he will not be entitled 
to deduct or receive any commission, abatement, ur 
allowance to which he would (except for such omission 
or neglect) be entitled under this act, but will be 
liable to pay, and " shall pay,'' such rate or instalment 
in fuH.* 
Where an owner who has undertaken, whether by 
•flecfi. 
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Bgreemeni with tbe occupier or with the overseerij to 
pay the poor rates^ or has otherwise become liable to 
pay the same^ omits or neglects to pay any such 
rate^ the occupier may pay the same^ and deduct the 
amount from the rent due, or accruing due, to the 
owner; and the receipt for such rate will be a valid 
discharge of the rent to the extent of the rate so 
paid.* 

Where the owner has become liable to the payment 
of the poor rates, the rates due from him, together 
with the costs and charges of levying and recovering 
the same, may be levied on the goods of the owner, 
and be recovered from him in the same way as poor 
rates may be recovered from the occupier .f 

Notwithstanding the owner of any hereditament has- 

become liable for payment of the poor rates assessed 

thereon, the goods and chattels of the occupier are 

liable to be distrained and sold for payment of such 

rates as may accrue during his occupation of the 

premises, at any time whilst such rates remain unpaid 

by the owner, subject to the following provisions : — 

1. That no such distress shall be levied unless the 

rate has been demanded, in writing, by the 

overseers from the occupier, and the occupier 

has failed to pay the same within fourteen day» 

after the service of such demand. 

% That no greater sum shall be raised by sack 

distress than shall, at the time of making the 

same, be actually due from the occupier for 

lent of the premises on which the distress im 

made. 

«Se<k8. tSec.lt 
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n. That any such occupier shall be entitled to 
deduct the amount of rates for which such 
distraint is made^ and the expense of distraint^ 
from the rent due^ or accruing due^ to the 
owner; and every such payment shall be a 
valid discharge of the rent to the extent of 
the rate and expenses paid.* 

The remaining clauses of the act are chiefly impor- 
tant for their bearing on the parliamentary franchise 
of the occupiers of houses whose landlords compound 
for the rates. Kegarded in that light, they fall without 
the scope of the present work ; but it is desirable to* 
remind persons who may fill the oflSce of overseer, of 
the responsibility they incur under clause 19, which 
provides that "overseers, in making out the poor 
rate, shall, in every case, enter in the occupiers^ 
column of the rate-book the name of the occupier 
of every rateable hereditament; and if any overseer 
negligently or wilfully, aiid without reasonable cause^ 
omits the name of the occupier of any rateable here*- 
ditament from the rate, or negligently or wilfully mis- 
states any name therein, such overseer shall, for every 
such omission or misstatement be liable, on summary 
conviction, to a penalty not exceeding j62. And see 
further ou the same point the Representation of the 
People Act, 1884 (48 Vict. c. 3, s. 9), and the 
Registration Act, 1885 (48 Vict. c. 15). 
* Sec. 12. 
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CHAPTER XXII. 

OF FAUOCHIAL ASSESSMENT. 

Parochial assessment is now regulated by tbe Acts 
of 1862, 1864 and 1880.* 

The board of guardians of every union,t at their 
first meeting after the annual election, are to appomt 
from among themselves any number, not less than six» 
nor more than twelve (consisting partly of ex-officia 
and partly of elected guardians), to be the assessment 
committee of the union. 

Where any union has the same bounds as a muni- 
cipal borough, the town council may, if they think fit, 
appoint from themselves a certain number not exceed- 
ing the number appointed by the board of guardians, to 
form part of the assessment committee for such union. 

The committee may from time to time require the 
overseers, assistant overseers, constables, assessors, 
collectors, and any other persons having the custody 
of any books of assessment of any taxes or rates, 
parliamentary or parochial, or of the valuations of any 
parish, or having the collection or management of any 

* 25 &26 Vict c. 103; 27 & 28 Vict c 39; and43 &44 
Vict. c. 7. 

t Under the Union Assessment Act, 1880, the board 
of guardians of any parish in which the relief of the 
poor is administered by such a board (whether under the 
Poor Law Amendment Act, 1834, or any local act), may 
with the sanction of the Local Government board exercise as 
nearly as may be the powers given to the board of guardians 
of unions by the assessment acts of 1862 and 1864.. 
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SQch taxes or rates, to make retarns in writing/ to the 
committee, of all such particulars as the latter may 
direct, in relation to such taxes, rates, or valuations, or 
any property included therein, so far as relates to the 
union for which they act : or to produce such books to 
the committee, or to attend them and submit to a per- 
sonal examination. 

Subject to any order which may be made by the 
committee, the overseers of each parish in the union, 
must, within three calendar months after the appoint- 
ment of such committee, make a list of all the rateable 
hereditaments in such parish, with the annual value 
thereof.* 

The committee may from time to time direct any 
existing valuation of a parish to be revised, or a new 
valuation to be made by the overseers ; Or may, with the 
consent of the board of guardians, appoint some person 
to perform either of the duties just mentioned. 

And by the Poor Law Amendment Act, 1868 
(31 &32 Vict. c. 122, s. 38), the guardians may, upon 
the application of the assessment committee, appoint 
some competent person to assist the committee in the 
valuation of the rateable hereditaments of the parish for 
such a period as they shall see fit, at & salary or other 
settled remuneration to be paid out of the common 
fund. 

The valuation list, when made out, is to be open to 
the inspection of ratepayers. 

* The gross estimated rental is to be the rent at which the 
hereditament might reasonably be expected to let from year 
to year, free of all usual tenant's rates and taxes and tithe 
sommutation rent-charge, if any. . 
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Any overseer who thinks that his parish, or any 
person who feels himself aggrieved by any valuation 
list^ on the ground of unfairness or incorrectness^ may 
give the committee a notice in writing of his objection. 
The committee are then to hold such meetings as 
they may think necessary for hearing objections to the 
valuation list, and whether any objection be or be not 
made to any such list, they may direct further valua- 
tion, may correct the valuation list, and, when correct, 
may approve the same. 

If on appeal to the sessions against any rate, it be 
amended,* the valuation list must be altered accord-* 

ingly. 

When property not included in the valuation list in 
force in any parish becomes rateable, or any rate- 
able property included in such list has been increased, 
or reduced in value since the valuation, the overseers 
may make a supplemental valuation list, showing the 
annual rateable value of such property ; and the com-^ 
mittee may, from time to time, direct a new valuation, 
and new or supplemental valuation lists to be pre* 
pared. 

In every, parish where a valuation list under this 
act has been approved and delivered to the overseers, 
no rate for the relief of the poor, or other rate which 
by law is required to be based upon the poor rate, will 
be of any force, unless the hereditaments included in 
such rate are rated according to the annual rateable 
value thereof appearing in the valuation list in force in 
such parish. t 

• See Chapter XX. 

t The provisions of the seciicoi here abstracted do not apply 
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If the overseer or overseers of any parish in a 
anion '' shall have reason to think that such parish is 
aggrieved by the valuation list of any parish within 
such union^ whether it be on the ground that the 
rateable hereditaments comprised in the valuation list 
of such parish «re valued at sums beyond the annual 
rateable value thereof, or on the ground that the rate- 
able hereditaments comprised in the valuation list of 
some other parish in such union are valued at sums 
less than the annual rateable value thereof,^ such 
overseer or overseers may, with the consent of a vestry 
specially summoned to consider the subject, appeal to 
the quarter sessions against such valuation list. But 
notice of such appeal must be given to the assessment 
committee of the union, who may, with the consent of 
the guardians, appear as respondents. The cost» 
which the committee may thus incur (if not recovered 
from the appellants) as well as any costs the com* 
mittee may be ordered to pay to the appellants, are to^ 
be paid by the guardians and charged to the common 
fund of the union, unless the court before whom the 
appeal is heard direct that such costs, or any part 
thereof, shall be charged to the parish, the rate of 
which is appealed against. 

We have hitherto spoken of the kingdom generally* 
But we ought to add, that the valuation of property in 
London is still further regulated and governed by an 
act passed in 1869 (32 & 33 Vict. c. 67) the object 

to any poor rate made by any vestry, trustees, guardians, com- 
missidners, overseers, or other persons authorized by any local 
act to make the rate for the relief of the poor in any parish 
Off the assessment on which such rate is made. 
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of which was to secure uniformity of assessment 
throughout the metropolis. Into the details of this 
aomewhat complicated measure we cannot enter^ but 
we may say generally, that as amended by the Local 
fiovemment Act, 1888, it concentrates the revision of 
the assessments made for each parish in the quarter 
sessions for the County of London.* To that body is 
entrusted the duty of hearing appeals from any part of 
the metropolis, and of considering and investigating 
complaints that the assessment of any parish or 
parishes is either higher or lower than it ought to be 
in reference to the general valuation of property 
throughout the district. (See also 38 & 39 Vict, 
c. 33.) 

CHAPTER XXIIL 

OF THE POWERS OF THE LOCAL GOVERNMENT BOABD 
IN THE ADMINISTRATION OF THE POOR LAWS. 

The general administration of the poor laws is subject 
to the regulation and direction of the Local Government 
board, to whom all the power and duties formerly 
vested in the Poor Law board were transferred by an 
act passed in 1871. They are authorized to make 
rules, orders, and regulations for the management of 
the poor, for the government of workhouses, for the 
education of the children therein, for apprenticing the 
children of the poor, for the guidance and control of 
all guardians, vestries, and parish officers, so far as 

* On the hearing of appeals in respect of property in the 
City of London, the ooart will be reinforced by two members 
of the Court of Quarter Sessions for the City of London. 



POWERS OF LOCAL GOVERNMENT BOARD. 197 

relates to the maDagement or relief of the poor and 
the making or entering into contracts in all matters 
relating to the same, and the keepings examining, 
auditing^ and allowing of accounts, and generally for 
carrying into effect the statute 4 & 5 Will. IV. c. 76 
(the new Poor Law as it is popularly called); and 
they may alter, suspend, or rescind these rufes, &e*, 
at their discretion. So they may, by order under 
their hands and s^als, prescribe the duties of the 
masters to whom poor children may be apprenticed, 
and the terms and conditions to be inserted in the 
indentures by which such children may be so bound as 
apprentices, and every master who wilfully refuses or 
neglects to perform any of such terms or conditions so 
inserted in any such indenture is liable, upon con* 
viction thereof before any two justices, to forfeit any 
sum not exceeding JS20. But the board cannot inter* 
fere in any individual case for the purpose of ordering 
relief, nor can they make any rule, &c., which may 
have the effect of compelling the inmates of work- 
houses to attend a mode of worship contrary to theii 
religious principles, or of causing children to be edu* 
cated in such workhouses in any religious creed to 
which their parents may object. The Queen in council 
may at any time annul any orders of the board, but 
so long, however, as they remain in force, if "any 
person shall wilfully neglect or .disobey any of the 
rules, orders^ or regulations of the said commissionenr 
or assistant commissioners, or be guilty of any con- 
tempt of the said commissioners sitting as a board, 
such person shall, upon conviction before any two jus- 
tices^ forfeit and pay for the first offence any sum not 
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exceeding £5, for the second offence any mm not ex- 
ceeding £20 nor less than £5, and in the event of 
any such person being convicted a third time, such 
third and every subsequent offence shall be deemed a 
misdemeanor, and such offender shall be liable to be 
indicted for the same offence, and shall, on conviction, 
pay such fine, not being less than £20, and suffer such 
imprisonment, with or without hard labour, as may be 
awarded against him by the court by or before which he 
shall be tried and convicted." 

The board may, by their order, declare so many 
parishes as they think fit, united for the administra- 
tion of the poor laws ; and such parishes shall there- 
upon be deemed a union for such purpose, and the 
workhouse belonging thereto shall be for common use. 
The board may also now dissolve and re-arrange unions 
at their pleasure. 

The power of the Local Government board in regard 
to the formation of unions is, indeed, subject to one 
qualification. By the 7 & 8 Vict. c. 101, s. 64, it ia 
provided, that when the relief of the poor has been 
hitherto administered in any parish by guardians 
appointed under a local act, and not by X)ve'r3eer8 of 
the poor, if such parish, according to the last census, 
contain more than 20,000 persons, it shall not be 
lawful for the said commissioners, after the passing of 
that act, without the consent in writing of at least 
two-thirds of such guardians, to declare such parish to 
be united with any other parish for the administration 
of the laws for the relief of the poor. But then by 
the 30 & 31 Vict. c. 106, s. 2, if the guardians of 
any parish (except in the metropolis) at present governed 
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by a local act, apply* to the Local Government 
board to repeal or alter such local act^ the board may 
issue a provisional order for the purpose^ subject, ot 
course, like other provisional orders of the same kind, 
to confirmation by an act of parliament, which the 
board will itself take the necessary steps to carry 
through parliament. 

The board, with the consent in writing of the 
guardians of an union, or of a majority of the rate- 
payers and overseers in a parish not having a work- 
house, may order one to be built, and money borrowed 
for that purpose may be charged upon the rates. Or, 
where there is already a workhouse, the commissioners 
may order it to be enlarged or altered without such 
consent, if the sum required for the purpose will not 
exceed £50, or a tenth of the year's rate. 

The board have power to institute inquiries, on oath, 
into all matters connected with the administration of 
an union ; and they may also require from all persons 
in whom property is vested, in trust for the poor of 
the parish, or who are in the receipt of the rents or 
profits of such property, detailed particulars of the 
same, and of the manner in which it is appropriated. 

The board are assisted in their duties by " inspec- 
tors,*' to each of whom a district is allotted. These 
officers are entitled to visit and inspect every work- 
bouse or place wherein any poor person in receipt of 
relief shall be lodged, and to attend every board of 
guardians, and every parochial and other local meeting 
held for the relief of the poor, and to take part in the 

* The application must be agreed io by a majority at two 
fuccessive meetioi^s of the board* 
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proceedings but not to vote at such board or meeting*. 
The Board have, also, power to institute inquiries into 
the administration of the poor laws ; to compel the 
attendance of persons,* and the production of papers^ 
and to administer an oath. 

The Local Government Board has now extensive 
powers with respect to divided parishes, see ante 
Chapter I., and as to union officers, see post Chapter 
XXX. 



CHAPTER XXIV. 

THE BOARD DP G0ARDTANS. 

When parishes or townships are united, by order or 
with the concurrence of the Local Government board, 
for the administration of the laws for the relief of the 
poor, a board of guardians of the poor for the union 
is constituted by the appointment of one or more guar- 
dians for each parish or township in the union — the 
number being determined by the Local Government 
board, who also fix their qualifications, which consist 
in being rated to the poor within the union, at such a 
sum as the board may appoint, so that it does not 
exceed an annual rateable value of £40. But no 
assistant overseer in any parish, no paid officer en- 
gaged in the poor law administration, no person who^ 
having been such paid officer, shall have been dis- 
missed from his office within five years previously, nor 

* Provided always that no person shall be required, m 
obedience to the sammons, to go or travel more than ten 
miles from his place of abode. 
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any person receiving any emolument from the poor 
rates in any parish or union, is capable of serving as a 
guardian in such parish or union. 

The board of guardians is a corporation. 

The guardians in each parish of the union are 
elected — 1st, By the ratepayers who have been rated 
to the poor the whole of the year preceding, and have 
paid their poor rates for one whole year, and all due 
up to the time of voting, except those due within the 
six months immediately preceding;* and 2ndly, By the 
owners of property within the parish who have, previously 
to the 1st February preceding the day of voting, given 
a statement in writing of their name and address, and 
the description of their property^ to the overseers.f 
The local government board may now, for the purpose 
of conducting the election of guardians, divide any 
parish into as many wards as they deem expedient, and 
may determine the number of guardians to be elected 
for every such ward. 

Each owner and each ratepayer owning or occupying 
property the annual value of which is under £50 has 
one vote; £50, and under £100, two votes; £100, 
and less thau £150, three votes; £150, and less than 
Je200, four votes; £200, and less than £250, five 



"* By 39 & 40 Yict. c. 61, s. 14, no person is entitled to 
vote in the election of a guardian who is or has heen during 
the year last preceding such election in receipt of relief given 
to bimself, his wife or child. 

t Corporations and joint-stock and other companies may 
vote by one of their officers appointed by them for the pm> 
l>08e, notice thereof being previonsly given to the overseer^ 
in the same manner as by owners of property. 
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Totes ; and if it amount to or exceed jS250> six votes ; 
md where the oumer is also the occupier, he may vote 
as well in respect of his occupation as of his being such 
owner. But no person can give^ in the whole of the 
wards into which a parish may be divided^ a greater 
number of votes than he would have been entitled to 
give if the parish had not been divided into wards ; 
nor in any one ward a greater number of votes than 
he is entitled to in respect of property in that ward. 
Any ratepayer or owner may, however, by notice in 
writing signed by him, and delivered to the overseers 
of the parish before the day appointed for the annual 
nomination of candidates, elect in which ward or 
wards he will vote for the ensuing year. Owners 
may vote by proxy, if they do not reside in the parish. 
The votes are given by voting papers, which are to 
be collected and returned as the Local Government 
board direct. The election of guardians takes place 
on the 25th* day of March, or within forty days after ; 
and the guardians elected come into office on the 15th 
April, and remain in office until the 15th April in the 
year following. Before the 26th of March, the over- 
Beers are to distinguish in the rate-book the names of 
the ratepayers qualified to vote at the election of 
guardians. Before the 15th March, the clerk of the 
board of guardians is to prepare and sign a notice 
containing the following particulars : — 

• Whenever any day appointed for the performance of any 
act relating to or connected with the election of gnardians 
falls on Sunday or Good Friday, such act is to be performed 
on the day following, and each subseqaent proceeding shall 
be postponed one day. 
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1. The number of guardians to be elected for each 

parish in the iinion. 

2. The qualification of guardians. 

8, The persons by whom, and the places where, the 
nomination papers in respect of each parish are 
to be received, and the last day on which they 
are to be sent. 

4. The mode of voting in case of a contest, and the 

days on which the voting papers will be deli- 
vered and collected. 

5. The time and place for the examination and cast- 

ing up of the votes. 

And the clerk is to cause such notice to be published 
on or before the 15th day of March, in the following 
manner : — 

1. A printed copy of such notice shall be affixed on 
• the principal external gate or door of every 

workhouse in the union, and shall, from time 
to time, be renewed, if necessary, until the 9th 
day of April. 

2. Printed copies of such notice shall likewise be 

affixed on such places, in each of the parishes 
of the union, as are ordinarily made use of for 
fixing thereon notices of parochial business. 

Any person entitled to vote in any parish, may 

nominate for the office of guardian thereof himself oi 

any other person or persons (not exceeding the number 

of guardians to be elected for such parish), provided 

that the person or persons so nominated be legally 

qualified to be elected to that office 

p 2 
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The nomiuation is to be in writings and to be sent 
in to the clerk ot the board of guardians after the 14tli 
and before the 26th of March. If no more candidates 
ace nominated than the number of guardians required 
to be appointed^ there will, of course^ be no contest ; 
but should this not be the case, and should there be 
a contest, it is to be conducted in accordance with an 
order of the Local Government Board, dated the ]4th 
February, 1877. The following is a summary of the 
principal provisions of this order, so far as they refer 
to contested elections ; — 

If in any parish, united parishes, or ward, a greater 
number of qualified persons be nominated than the 
number of guardians required to be elected, the clerk 
to the board, who is the returning officer,* must make 
out a list of the persons nominated, accompanied by a 
statement of his opinion as to the invalidity of any 
nomination .f The clerk must then prepare voting 
papers, containing, in the alphabetical order of their 
surnames, the names of all qualified persons duly 
nominated. On the 7th April one of such papers is 
to be delivered at the address of every person qualified 
to vote4 If any person put in nomination tenders 

♦ Provision is made for the payment of the returning 
officers by articles 32 and 33 of the order. 

t The list is to be kept in the board-room of the guardians 
until the close of the election, and any person entitled to 
Tote at the election for such parish, united parishes, or war d^ 
is to be allowed to inspect the hst, and copy the whole or 
any part thereof between nine and ten in the morning and 
eight and nine in the evening, or during a meeting of the 
board of guardians. 

J By articles 17 and 18 of the order, it is provided that 
. on giving one clear day's notice to the returning officer, any 
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his written refusal to serve to the returning officer, 
and in consequence of such refusal^ the remaining 
number of qualified persons duly nominated for a 
parish or ward are the same as^ or less than^ the 
number to be elected^ such persons are to be deemecl 
elected. Every voter is to write his initials in the 
proper column of the voting paper delivered to him 
against the name or names of the person or persons 
(not exceeding the number of guardians to be elected 
for the parish^ &c.) for whom he intends to vote^ anj 
must sign his name at the foot of the voting paper; 
and when any person votes as a proxy^ he must in like 
manner write his own initia\«^ and sign his own name, 
and state m writing the name of the person for whom 
he is proxy.* If these directions are- not complied 
with, or the voting paper be not duly delivered or 
collected^ every such voting paper is to be omitted in 
the calculation of votes^ except in certain specified 

person nominated may send an agent of his own to accom* 
pany the person appointed to distribute or collect voting 
papers. And the gnardians are directed to provide every 
collector of voting papers witli a locked box or bag, having 
a slit, through which he is to deposit in the box or bag every 
Toting paper received by him, or allow every voter to deposit 
his own paper. The box or bag is to be delivered on the 
day of collecting the papers to the returning officer, but is 
not to be opened by him until the day for casting up the 
poll. 

* If a voter cannot write he must affix his mark at the 
foot of the voting paper, in the presence of a witness who 
must attest the affixing thereof, and write the name of the 
voter against the mark, as well as the initials of such voter 
against the name of every person for whom the voter intends 
to vote. 
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eases.* The returning officer must cause the votitig 
papers to be collected on the 8th Aprils and on the 9th 
(and as many following days as may be necessary) 
he must proceed to ascertain the validity of the votes 
given, and to cast up the same.f The persons who 
hive received the greatest number of votes are of 
eourse elected. Then on the 9th April, or as soon 
after as may be practicable, the returning officer must 
tnake a list of the persons nominated and of the 
persons elected, and, in the case of a contest, of the 
number of votes given for each, and sign and certify 
the same, and deliver such list, together with the poll 
book and all the nomination papers, to the board of 
guardians, who are to preserve the same for two 

yeats.J 

In case of the decease, necessary absence, ' re- 
fusal, or disqualification to act during the proceed* 
ings of the election, of the returning officer or any 

• That is to say; — Every voter who has not on the 7tli 
April received a voting paper is (on application tb the 
returning officer before midday on the 9th April) entitled to 
receive a voting paper, which he must then fill up, in the 
presence of the returning officer, and deliver to him. And 
in case any voting paper, through the default of the retur»i- 
ing officer, or his agent, has not been collected, the voter m 
person may, before midday on the 9th April, deliver the 
same to the returning officer. 

f He must allow any person who has been nominated, or 
his agent, to be present at the casting up of the votes ; and 
if he rejects any voting paper he must mark thereon tha 
&ct of its rejection, and declare the grounds of its rejection. 

J These books and p&.pers are for the next six months to 
be open for the inspection of persons n.omiuating or nomir 
Hated, and their agents, between ten o'clock and six o'clock. 
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Other person appointed or employ 3d to act, in respect 
of such election, the delivery of the nominations, 
voting papers, or other documents to the successor of 
the clerk or person so dying, absenting himself, re- 
fusing,, or disqualified to act, shall, notwithstanding 
the terms of any notice issued, be as valid and effectual 
as if they had been delivered to such clerk or person.* 
The validity of disputed elections to the office of 
guardian may be inquired into by the Local Govern- 
ment board, if they think fit ; but the exercise of this 
power is now subject to the provisions of the Munici- 
pal Elections (corrupt and illegal practices) Act, 1884 
(47 & 48 Vict. c. 70, s. 36), which provides that the 
board shall not have power — 

(a.) To determine until after the expiration of 
twenty-one days after the election of a per- 
son as guardian any question which can be 

* With regard to the election of the board of guardians, it 
is provided by the 14 & 15 Vict. c. 105, s. 3, that ** if any per- 
fion, pending or after the election of any gaardian or guar- 
dians, shall wilfully, fraudulently, and with intent to affect the 
resalt of such election, commit any of the acts following :— 
that is to say, fabricate, in whole or in part, alter, defSoce, 
destroy, abstract, or purloin any nomination or voting paper 
used liierein; or personate any person entitled to vote at such 
election ; or falsely assume to act in the name or on behalf of 
any person so entitled to vote ; or interrupt the distribution or 
collection of the voting papws ; or distribute or collect the 
flame under a false pretence of being lawfully authorized to 
do so : — every person so offending shall, for every such offence^ 
.be liable, upon conviction thereof before any two justices, to 
be imprisoned in the common gaol or house of correction for 
any period not exceeding three months, vrith or without hard 
labour." 
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determined upon an election petition nndet 
this section ; nor 

(J.) To determine any question which is raised by 
an election petition under this section, and 
is either awaiting decision or has been de- 
cided by an election court ; nor 

(e,) To determine any question of general corrup- 
tion, or of any corrupt or illegal practice, 
except so far as it appears to such board 
necessary for determining the validity of any 
vote, 

(And see further on this subject. Chapter XXV., 
post p. 215.) 

Besides the elected guardians, all the justices of the 
peace residing in the union, and acting for the county, 
riding, or division in which the same is situated, are 
ex officio members of the board. 

The duties of the board of guardians may be stated 
generally— -to govern the workhouse and administer 
poor-law relief according to the orders of the local 
government board.* By those ordei;s they are directed 
to hold meetings every week or fortnight. They are 
to appoint at their first meeting a chairman and vice- 
chairman. Three are constituted a quorum. Extra- 
ordinary meetings may be called by a requisition of two 
guardians addressed to the clerk. And in case of 
emergency requiring that a meeting of the guardians 
shall take place immediately, they, or any three of 
them, may meet at the ordinary place of meeting, and 
take such case into consideration, and make an order 

* Their duties as a saiiitaiy authority are stated in a 
previous chapter. 
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thereon. Questions coming before them are to be 
decided by a majority of those present and voting ; 
and no resolntion, once passed, shall be rescinded or 
altered by them, unless some guardian shall have given 
to the board seven days' notice of a motion to alter or 
rescind such resolution, which notice shall be forthwith 
entered on the minutes by the clerk. 

The consolidated order of July, 1847, regulates in 
a very stringent manner the mode in which the guar- 
dians are to purchase articles or enter into contracts. 

The guardians must require tenders tp be made in 
some sealed paper for the supply of all provisions^ fuel, 
clothing, furniture, or other goods or materials, the 
consumption of which may be estimated one month 
with another to exceed £10 per month; and of all 
provisions, fuel, clothing, furniture, or other goods or 
materials, the cost of which may be reasonably esti- 
mated to exceed £50 in a single sum ; and of any work 
or repairs to be executed in the workhouse or the 
premises connected therewith, which may be reason- 
ably estimated to exceed the cost of £50 in one 
sum. 

When any tender is accepted, the party making it 
must enter into a contract in writing with the guar- 
dians, containing the terms, conditions, and stipula* 
tions mutually agreed upon ; and whenever the guar- 
dians deem it advisable, must find one or more surety 
or sureties for the due performance of it. But if 
from the peculiar nature of any provisions to be sup- 
plied^ or of any work or repairs to be executed, it 
appears to the guardians desirable that a specific 
person or persons should be employed to supply or 
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execute the same without requiring sealed tenders^ the 
guardians, with the consent of the Local Government 
board first obtained, may enter into a contract with 
the said person or persons. Every contract made by 
any guardians must contain a stipulation requiring the 
contractor to send in his bill on account of the sum 
aue to him for goods or work on before some day 
named in the contract. 

It is necessary, inoreover, that all guardians and 
union officers should bear carefully in mind that, under 
the 4 & 5 Wm. IV. c. 76, ss. 51 and 57, any guardian 
or person concerned in the administration of the poor 
laws, who is concerned in contracts for, or who supplies 
for his own profi.t, goods furnished for the relief of the 
poor, is subjected to a penalty. While by the 89th 
section of the same statute, it is provided that all pay- 
ments made by guardians, and charged upon the poor 
rates contrary to the provisions of the act, or at vari- 
ance with any rule, &c., of the commissioners, are 
illegal, and are to be disallowed. 

Then as to payments it is ordered that,^ 
The guardians shall pay every sum greater than £5 
by an order, which shall be drawn upon the treasurer 
of the union, and shall be signed by the presiding 
chairman and two other guardians at a meeting, and 
shall be countersigned by the clerk. The guardians 
shall examine at their board, or cause to be examined 
by some committee or guardian authorized by them 
for the purpose, every bill exceeding in amount £1 
(except the salaries of officers) brought against the 
union; and when any such bill has been allowed by 
the board, or by such committee or guardian, a note of 
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the allowance thereof shall be made on the face of the 
bill before the amount is paid. 

By a statute passed in the year 1859 (22 & 23 
Vict. c. 49, s. I), it is enacted that^ " with respect to 
any debt^ claim^ or demand which may^ after the pass- 
ing of this act, be lawfully incurred or become due 
from the guardians of any union or parish, or the 
board of management of any school or asylum dis* 
trict^ such debt, claim, or demand shall be paid within 
the half-year in which the same shall have been in- 
curred or become due, or within three months after the. 
expiration of such half-year, but not afterwards-^the 
commencement of such half-year to be reckoned from 
the time when the last half-year's account shall or. 
ought to have closed, according to the order of the 
poor-law commissioners or poor-law board : provided, 
that the poor-law board by their order may, if they 
see fit, extend the time within which such payment 
fthall be made for a period not exceeding twelve months 
after the date of such debt, claim, or demand/' 

It is provided by a general order of the Local 
Government board, dated June 27th, 1870, that when 
any board of guardians deem it advisable to confer 
with the Local Government board upon any matter 
connected with their duties, and shall (after notice in 
writing sent to every guardian in the union) resolve to 
send a deputation to confer with the board, then if 
the latter appoint a time for the reception of the depu- 
tation, the reasonable costs of such deputation to the 
extent of three members, together with the clerk, may 
be charged upof the common fund of the union. 
When the Local Government board require the atten- 
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dance of a deputation^ or when the deputation attcMida 
upon a matter of emergency in the opinion of the 
Local Government hoard requiring immediate atten- 
tion, the notice required to be given as above to the 
guardians may be dispensed with. If the guardians 
send a deputationtto any other body or authority than 
the Local Government Board in regard to any matter 
which they are empowered by law to inquire into, re» 
port upon, or discuss, the above regulations as to notice^ 
or the number of the deputation must be observed 
unless the guardians, by special resolutions setting 
forth the grounds of the exception, appoint a larger 
number of members to form the deputation. And by 
the 46 Vict. c. 1 1, s. 2 the guardians of any union 
may, when empowered by and subject to any regula- 
tions made by the Local Government board, pay the 
reasonable expenses of any guardian or guardians or 
clerk to the guardians, incurred in attending any con- 
ference of guardians held for the purpose of discussing 
any matter connected with the duCies which devolve 
upon them, and any reasonable expenses incurred in 
purchasing reports of the proceedings of any such 
conference, and may charge the amount to their com- 
mon fund, or if they have no common fund, to the 
fund under their control. According to the general 
order issued, by the Local Government board under 
this act, on the 17th September, 1883^ expenses in- 
curred in attending a conference are only to be paid 
in respect of attendance at the central conference in 
London, or at a conference convened for a district in- 
cluding the union from which the persons attending 
as representatives are sent and held at a place distant 
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not more than 100 miles from such union. The 
maximum number of guardians authorized to attend 
a conference is to be three^ and. in the case of the 
central conference held in London, only one guardian 
is authorized to attend from any union at a distance of 
more than fifty miles from the place of the meeting. 
The order also contains regulations as to the notice to 
be given of meetings for the appointment of deputations^ 
as to the number of copies of the reports of the cen- 
tral or other conference which may be purchased^ &c. 
It is lawful for the guardians^ or^ where there are 
no guardians^ for the overseers, to bury the body of 
any poor person who may be within their parish or 
union respectively^ and to charge the expense thereof 
upon the common fund of the union. And the inter- 
ment istu take place in consecrated ground, unless the 
deceased person or the husband or wife or next of kin 
of such person have otherwise desired. And in con- 
nection with this part of our subject, it may be as well 
to mention that^ under the 13 & 14 Vict. c. 101, s. 2, 
tlie guardians are empowered to contribute out of the 
common fund to the enlargement of any churchyard 
or consecrated burial-ground in the union, or to the 
obtaining of such consecrated burial-ground; while, 
by the 18 & 19 Vict. c. 79, they may enter into agree- 
' ments with the proprietors of any cemetery established 
under the authority of parliament, or with any burial- 
board duly constituted under the statutes in that 
behalf, for the burial of the dead bodies of any poor 
persons which such guardians or overseers. may under- 
take to bury, or towards the burial whereof they may 
render assistance* 
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The guardians are authorized^ by the 7 & 8 Vict. 
c, 101, s. 59, to prosecute for various offences against 
the poor laws, and to charge the costs thereof either 
to the common fund of the union or to any parish or 
parishes thereof. They are required, by the Vacci- 
nation Acts of 1867 and 1871, to provide for the 
gratuitous vaccination, by competent medical men, of 
all persons resident in the union. By the 14 & 15 
Vic. c. 105, s. 4, they are empowered, with the con- 
sent of the Local Government Board, to pay an annual 
subscription out of the union funds towards the support 
of a public hospital or infirmary ; or, by the 32 & 33 
Vict. c. 63, 8. 16, to make arrangements with any 
public general hospital or dispensary, situated within 
the limits of the parish or union, to receive and treat 
pauper patients on terms to be arranged with the 
sanction of the Local Qovernment Board. And by 
42 & 43 Vict* c. 54, s. 10, they may, with the same 
consent, subscribe towards any asylum or institution 
for persons who are blind, deaf, or dumb, or suffering 
from any permanent or natural infirmity, or for pro- 
viding nurses, or for aiding girls or boys in service, or 
towards any other asylum or institution which appears 
to the guardians to be calculated to render useful aid 
in the administration of the relief of the poor. 

Certain duties are imposed upon, and certain powers 
are given to boards of guardians in reference to ele- 
mentary education by the Elementary Education Act, 
1876 (39 & 40 Vict.' c. 79). We have dealt with this, 
subject as far as our space will allow in a previous 
chapter. (See ante, Chapter XVI., p. 144.) 

We have hitherto spoken of boards of guardians of 
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unions^ but the Local Government Board may direct 
that a board of guardians shall be elected for a single 
parish. In that case the parish will be divided into 
wards for the election of guardians. In other respects 
the law, as above stated^ both with respect to election, 
qualification^ voting, &c., and also as to proceedings^ 
powers^ &c.^ is exactly the same as in the case where a 
union is formed. 

We have already seen in a previous chapter (XV.), 
that, under the Public Health Act, 1876, unions, or 
parts of unions, not included in any urban sanitary 
district, are constituted rural sanitary districts, and 
the boards of guardians become the local authority 
thereof. As such they become the authority to which 
is entrusted the carrying out of the Allotments Act, 
1887 {see ante Chapter XVII.) ; while under the Pre- 
vention of Cruelty to and Protection of Children Act, 
1889 (52 & 53 Vict. c. 44), they are empowered, out 
of the funds under their control, to pay the reasonable 
costs and expenses of any proceedings taken under that 
act, in regard to the ill treatment, neglect, abandon- 
ment, or exposure of any child, and to charge such 
expenses to the common fund of the union. 
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CHAPTER XXV. 

OF CORFUPT AND ILLEGAL PRACTICES AT THE ELEC- 
TION OF MEMBERS OF BOARDS OF GUARDIANS 
AND OF SCHOOL BOARDS. 

The Municipal Elections (Corrupt and Illegal Prac- 
tices) Act 1884 (47 & 48 Vict. c. 70), applies, with 
some limitations and exceptions, to the elections of 
memhers of Boards of Guardians and of School Boards. 
This statute, which enters with great minuteness into 
the various electoral malpractices by which an election 
may be vitiated, or for which it may be set aside^ 
forms properly a part of the general election law of 
the country, rather than of parish law, with which it 
is indeed only indirectly connected. We must there- 
fore content ourselves with a mere outline of its most 
important provisions, so far as they relate to elections 
for the two offices we have mentioned above. 

If a member of the Board of Guardians or of the 
School Board is believed to have gained his election 
by corrupt or illegal practices, &c., a petition against 
his return may be presented to the Queen's Bench 
Division of the High Court, either by four or more 
persons who voted or had a right to vote at the elec- 
tion, or by a person alleging himself to have been a 
candidate at the election. 

Treating, undue influence, and bribery, are corrupt 
practices which, besides entailing punishment* on those 

* Treating, undae inflaence, or bribery (on conviction apon 



OF CORUUPT AND ILLEGAL PRACTICES. 217 

who are guilty of them^ avoid an election^ if comtnitted 
by a candidate or his agent. 

Payments or contracts for payments^ or to an elector 
on account of the use of any house^ land, buildings or 
premises for the exhibition of any address, bill, or notice, 
or on account of the exhibition of any address, bill, or 
notice ; or on account of committee-rooms in excess of 
the number allowed by the act, are illegal practices, 
which also entail punishment on those who are guilty 
of them,* and also avoid an election, if committed 
by a candidate or his agent. Persons convicted of 
corrupt or illegal practices at elections for members 
of Boards of Guardians or School Boards are also sub- 
ject to certain disqualifications for voting at municipal 
of parliamentary elections, for holding certain offices, 
&c., set forth in sees. 37 & 38 of the Corrupt and 
Illegal Practices Preventive Act, 1883.+ 

Then there are provisions prohibiting certain illegal 
payments, employments, or hirings, but it is unneces- 
sary to enter into these, as they are not likely to have 
any practical application to the elections with which 
we are here alone concerned. 

But it is provided (and this especially refers to the 
election of members of Boards of Guardians) by sec.- 
36 of the Municipal Elections (Corrupt and Illegal 
Practices) Act, 1884, "that when the poll at any elec- 

indictment), imprisonment for one year or less with or without 
hard labour, or a fine not exceeding £200 ; (if summarily 
tried by election court) imprisonment with or without hard 
labour for six months or a fine not exceeding ^200. 

* Fine on summary conviction not exceeding £100. 

t See the edition of the act by the present author and 
published by Messrs. Koutledge. 

Q 
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tion to an office . • • is taken by means of voting 
papers . . . that any offence in relation to voting 
papers, or to personation, or to voting at such elections 
which is punishable on summary conviction, that is to 
say, the offences mentioned in sec. 3 of the Poor Law 
Amendment Act, 1851,* and in rule 69 of schedule 2 
of the Public Health Act, 1875, shall, without- pre- 
, judice to the punishment under such section and rule 
of a person guilty of such offence, be deemed to be 
an illegal practice within the meaning of the said 
provisions. 

We have said that a petition against the return of a 
member of a Board of Guardians or a School Board 
may be presented to the Queen^s Bench Division of 
the High Court. If such a petition be presented it 
will be assigned for trial to one of the Commissioner^ 
(a barrister) appointed for the trial of such petitions 
by the said Court. The Commissioner would, there- 
upon, hold an enquiry (which may be held at any place 
within the union), and he may then avoid the election 
if he arrives at the conclusion that the person elected 
has by himself or his agent been guilty of corrupt or 
illegal practices. Vacancies created by the decision 
of an election court are to be filled by a new election. 
We have already seen (ante p. 207) that the powers of 
the Local Government Board, under section 8 of the 
Poor Law Amendment Act, 1842, to determine any 
question arising as to the right of a person to act as 
guardian are to a certain extent limited by the act we 
are now discussing, but that subject to its operation 
they still remain in force as heretofore. 
* See ante, v. 207. 
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CHAPTER XXVI. 

OP METROPOLITAN DISTBICT ASYLUM BOARDS^ AND 
THE METROPOLIS COMMON POOR FUND. 

Under the Metropolitan Poor Act (30 Vict. c. 6), 
amended by the 32 & 38 Vict. c. 63, the Poor Law 
board were, and the Local Government board are, 
authorized to divide the Metropolis into districts, in 
each of which an asylum or asylums are to be provided 
for the reception and relief of the sick, insane, infirm, 
or other class or classes of the poor chargeable on the 
unions or parishes of the metropolis. 

The asylum or asylums of each district are placed 
under^ a board of managers, two-thirds, at least, of 
whom are elected by the guardians of the several 
unions or parishes forming the district, either from 
amongst themselves, or from ratepayers qualified to be 
guardians, while the remaining third may be nomi- 
nated by the Local Government board from among 
justices of the peace for any county or place, resident 
in the district, or from among ratepayers resident in 
the district, and assessed to the poor rate therein on 
an annual rateable value of not less than £40. 

The Local Government board may from time to time 
direct the managers to purchase, lease, or build, and 
(in either case) to fit up a building for the asylum, of 
such nature and size, and in such a manner, as the 
board think fit. For the purpose of defraying the 
expense the managers may borrow money on the secu- 

Q 2 



220 HANDY BOOK OF PARISH LAW. 

rity of the rates.* Or an existing workhouse may, with 
such alterations as the local government board think 
fit, be converted into a district asylum, in which case 
a rent will be payable for its use to the guardians of 
the union to which it belongs. 

The expense incurred by the managers in purchasing, 
leasing, building, repairing, and fitting up asylums, or 
any sum payable as rent in respect of them, together 
with '^ the expenses incurred by the managers in or about 
the providing of fixtures, furniture, conveniences, 
medicines, medical and surgical appliances, and other 
necessaries required for keeping the asylum in proper 
Order for daily use, and the salaries and maintenance 
of the oflScers thereof, ar<? to be defrayed by contributions 
from the unions and parishes forming the district,^' f 
But on th^ other hand, " the expenses incurred by the 
manager* in and about the food, clothing, maintenance, 
care, treatment, and relief, or for the burials, of inmates 
of the asylum, are to be separately charged to the 
respective unions or parishes from which the inmates of 
the asylum are sent" 

Provision is next made for the establishment of 
dispensaries in such unions or parishes as the Local 
Government board may direct; for the erection, &c., 
of district schools for the pauper children of unions or 
parishes united together ; for assigning particular work- 
houses in the metropolis to different classes of inmates; 
and for some other matters of less importance. 

* As to the conditions and limitations under which this 
may be done, see 30 Vict. c. 6, 8. 17. 

+ These contributions will, of course, be in proportion t^ 
tbe rateable value of the property in each ?inion or parish. 
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The act then provides for the creation of a '' Metro* 
politan Common Poor Fund/' raised by contribu- 
tions from the several unions and parishes in London, 
in proportion to the annual rateable value of the pro« 
perty comprised therein. Out of this common fund are 
repaid all the expenses incurred by the several unions 
ftnd parishes for the following purposes :*- 

^'l. For the maintenance of lunatics in asylums, 
registered hospitals and benevolent houses, and 
insane poor in asylums, under this act,* except 
kuch as are chargeable on the county rate. 
^ 2. For the maintenance of patients in any asylum 
specially provided under this act for patients 
suffering from fever or small-pox. 
^ 3. For all medicines and medical and surgical ap* 
pliances supplied to the poor in receipt of relief 
by guardians under this act or any of the poor« 
law acts. 
^' 4. For the salaries of all the officers employed by 
the guardians in and about the relief of the poor, 
by the managers of district schools, under ' The 
Poor Law Amended Act, 1844,' and by the 
managers of asylums under this act, and also 
Ihe salaries of the dispensers and other persons 
employed in dispensaries under the act, pro- 
vided the appointment of the officers have been 
sanctioned by the Poor-law (Local Government) 
Board. 
^ 5. For compensation to any medical officer of a work- 
house affected by the determination or variation 

^ By " this act," here and throughout the following pan^ 
{laphfl^ must bo understood the Metropolitap Poor Aet, 1667. 
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by the Poor- Law (Local Oovernment) Board of 

a contract respecting medical relief in the work- 

house^ or for compensation to any officer of a 

union or parish who may be deprived of his 

office by reason of the operation of this act. 

•' 6. For fees for registration of births and deaths. 

'' 7. For fees for, and other expenses of, vaccination. 

" 8. For maintenance of paaper children in district^ 

separate, certificated, and licensed schools. 
** 9. For the relief of destitute persons, and pro*- 
vision of places of reception for them, under 
the Metropolitan Houseless Poor Acts of 1864 
and 1865." 
By the Diseases Prevention Metropolis Act, 1883, 
the Metropolitan District Asylum Boards are em- 
powered and directed to take measures for the isolation 
and treatment of persons suflFering from cholera and 
other infectious diseases. 

CHAPTER XXVII. 

Oir THE POWERS OF JUSTICES OF THE PEACE IN THB 
ADMINISTRATION OP THB POOR LAWS. 

The authority of justices of the peace in giving relief 
in unions or in parishes under the government of a 
select vestry, is limited by the Poor Law Amendment 
Act, 1834, to the following cases: — 

1 . In cases of " sudden and urgent necessity," over- 
seers shall give temporary relief as each case shall 
require in articles of absolute necessity, but not in 
money ; and if any overseer shall refuse or neglect to give 
such necessary relief, in any such case of necessity, to 
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poor persons not settled nor usually residing in the 
parish to which such overseer belongs^ any justice of 
the peace^ by writing under his hand and seal^ may 
order the said overseer to give such temporary relief, 
in articles of absolute necessity^ as the case shall re- 
quire, but not in money; and in case such overseer 
shall disobey such order, he shall, on conviction before 
two justices, forfeit a sum not exceeding £6, 

2. Any justice of the peace may give a similar order 
for medical relief only, to any parishioner as well as 
to any out-parishioner, when any case of sudden and 
dangerous illness may require it, and any overseer shall 
be liable to the same penalties as aforesaid, for disobey* 
ing such order. 

3. In any union which may be formed under the 
said statute, any two justices usually acting for the 
district in which the union may be situated, may, at 
their just and proper discretion, direct, by order under 
their hands and seals, that relief shall be given to any 
adult person, who shall, from old age or infirmity of 
body, be wholly unable to work, without requiring that 
•uch person shall reside in any workhouse — ^such per- 
son being entitled to relief in such union, and desiring 
to receive the same out of a workhouse ; but one of 
such justices shall certify in such order, of his own 
knowledge, that such person is wholly unable to work 
as aforesaid. 

In parishes not under a board of guardians or a 
select vestry, the justices may order the overseers to 
grant relief, subject to the rules and orders of the poor^ 
law commissioners upon the subjects 
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Every justice of the peace residing in any parish of 
a union^ or any extra-parochial place adjoining it^ and 
acting for the county, riding, or division in which the 
same is situated, is an ex officio guardian for the union. 
This is also the case when a single parish is placed 
under a board of guardians. 

The justices of the peace have very extensive powers 
in the visitation of workhouses, under the 35 Geo. III., 
c. 49, 8. 1 ; but their powers are now so rarely if ever 
exeixsised, that we may content ourselves with this 
reference to their existence. It is of more importance 
to mention that, by the Poor Law Amendment Act, 
1834, it is enacted, *' that when any rules, orders, or 
regulations, or any bye-laws, shall be made or directed 
by the poor-law commissioners to be observed or en- 
forced in any workhouse, any justice of the peace 
acting in and for the county, place, or jurisdiction in 
which such workhouse may be situate, may visit, in- 
spect, and examine such workhouse at such times as he 
shall think proper, for the purpose of ascertaining 
whether 'such rules, orders, regulations, or bye-laws 
are, or have been, duly observed and obeyed in such 
workhouse, as well as for the purposes mentioned 
in the above statute ; and if in the opinion of such 
justice such rules, &c., or any of them, have not been 
duly observed and obeyed in such workhouse, such 
justice may summon t)ie party offending to appear 
before any two justices of the peace, to answer any 
complaint touching the non-observance of such rules, 
and upon conviction such party for the first offenbe 
shall forfeit a sum not exceeding £5 ; for a second 
offence, a sum not exceeding £20^ nor less than £5 ; 
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and a third or subsequent offence shall be deemed a 
misdemeanor^ and the party being convicted thereof 
on indictment^ shall pay such fine^ not less than £20^ 
and suffer such imprisonment^ with or without hard 
labour^ as the court may direct/' 

The justices have also authority : — !• As to re- 
movals. 2. In appointing overseers. 3. In allowing 
or disallowing overseers' accounts. 4. In allowing 
poor rates. Their powers under these heads will be 
found detailed in the chapters in which these subjects 
are treated of. 



CHAPTEE XXVIII. 

OF THE OVERSEERS. 

Overseers are appointed in every parish,* under the 
celebrated statute 43 Eliz. c. 2, which is generally 
considered as the foundation of the modem poor law. 
It is provided by this act, that the churchwardens of 
every parish shall be overseers of the poor^ and it 
was formerly necessary that besides these there should 
be appointed as overseers, in each parish, two, three, 
or four, but not more of the inhabitants ; such last« 
mentioned overseers to be substantial householders, 
and to be nominated yearly by two justices dwelling 
near the parish .f Under a recent statute, how- 

* Every parish constituted under the Divided Parishes 
Act, 1876 (39 & 40 Yict. a 61), is a parish for which an over- 
seer is to l)e appointed. 

t Peers and members of parliament, justices of the peace, 
aJdermen of London, clergymen, dissenting ministers, prac- 
tising barristers and attorneys, members of tlie College of 
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ever,* if it appear that two overseers cannot be con- 
veniently appointed from the inhabitant householders iu 
any parish, the justices n[iay appoint one overseer only ; 
while in any parish the same person may now be both 
an overseer and a churchwarden. The appointment 
must be in writing under the hand and seal of two 
justices^ who must execute it in the presence of each 
other. And persons aggrieved by such appointment, 
whether the persons appointed, or the parishioners at 
large, may appeal to the next quarter sessions.f 

Physicians, members of the College of Surgeons, apothecaries, 
officers of the courts of law, officers of the army and navy, 
even on half-pay, and officers of the customs and excise, are 
exempt from serving the office. Persons who, at the time of 
the proposed appointment, hold the office of assistant-over- 
seer, are disqualiJied to be overseers. Persons concerned in 
contracts for the supply of goods and for the relief of the 
poor of a parish or union cannot be appointed overseers for 
that parish or for any parish in the union; nor can the 
master of the workhouse or a relieving officer; nor a person 
convicted of felony, fraud, or perjury ; nor a person convicted 
of corrupt practices at a municipal election. 

• 29 & 30 Vict c. 113, s. 10. 

t In appointing overseers, the justices of the peace are 
not bound to pay any attention t6 the nomination or recom- 
mendation of the vestry of the parish. The appointment, 
as we have already mentioned, must be in writing, and nnder 
the hand and seal of two justices, executed in the presence 
of each other. It should appoint the parties ''overseers'* 
eo nomine, and state them to be substantial householders in 
the parish, or as the case may be ; and it must state that the 
appointment is for a parish, township, &c., and show that it 
is within the mag^trates' jurisdiction. It should express 
the time for which the appointment is made, as " for one 
year next ensuing," or " the present year." If made on a 
Sunday, it will be bad, unless under peculiar circumstances, 
and done bond fide. If two different appointments are made 
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If a person who has t)een appointed an overseer 
refuse^ without sufficient cause^ to fulfil the duties of 
the office; he may be indicted. 

It was at one time necessary that an overseer should 
be a householder in the parish for which he was 
appointed. But now justices of the peace, in their 
respective special sessions for the appointment of over- 
seers of the poor, upon the nomination and at the 
request of the inhabitants of any parish, in vestry 
assembled, may appoint any person who shall be as* 
sessed to the relief of the poor thereof, and shall be a 
householder resident within two miles from the church 
or chapel of such parish, or (when there shall be no 
church or chapel) shall be resident within one mile 
from the boundary of such parish, to be an overseer of 
the poor thereof; although such person so to be ap- 
pointed shall not be a householder within the parish 
of which he shall be appointed overseer. Provided, 
however, that no person sliall be appointed to, or com* 
pellable to serve the office of overseer of the poor of 
any parish or place in which he shall not be a house- 
holder, unless he shall have consented to such appoint- 
ment. Nor is that all. The justices are not in all 
cases bound even to appoint a ratepayer of the parish. 
If it appear to them that there is no inhabitant house- 
holder liable to be appointed, they may* appoint some 

on the same day, the last is void ; for when the appointment 
is once legally made, the magistrates' jurisdiction ceases. If 
the quarter sessions confirm the appointment on appeal, it 
may nevertheless be removed by certiorcm into the Court of 
Queen's Bench, and may then be quashed for any defects 
Uppoaring on its face, as shown by affidavit. 
* 29 & 30 Vict. c. 113, 8. 10. 
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inhabitant householder of aB adjoining pariah willing 
to serre^ either with or without a salary* 

It will be observed, that overseers were in the first 
instance appointed for parishes only ; but a subsequent 
statute, passed in the reign of Charles II., enabled the 
justices, where parishes were large and populous, to 
appoint overseers for each township oir village, who 
should have as to that township or village the same 
powers as other overseers in relation to parishes. And 
where such separate appointments have been made 
before the of 9th of August, 1844, they may stUl be 
made ; but, by the 7 & 8 Vict. c. 101, s. 22, it shall 
not be lawful after that day to appoint separate over- 
seers for any township, or village, or other place for 
which, before the passing of that act, separate over- 
seers had not been lawfully appointed. Under 20 
Vict c. 10, overseers are to be appointed for all such 
extra-parochial places as are '^ entered separately in 
the report of the registrar general.'* 

Overseers of parishes situated in counties ave 
appointed by special sessions of the justices for the 
division in which they are situated. And when the 
parish is in a municipal borough, the appointment 
' is made by the justices of the peace having jurisdic* 
tion therein, whether these happen to be justices of 
the county or of the borough. They are directed^ 
to be appointed annually on the 25th of March, or 
within fourteen days after it ; but appointments made 
at another time are not void. If the magistrates fail 
to make the appointment, the Court of Queen's 
Bench will compel them by mandamus to do so. On 
♦ By 54 Gea 3^ c 91. 
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the other hand^ if either the person nominated or the 
parishioners feel themselves aggrieved by any appoint- 
ment^ they may appeal against it to the general quarter 
sessions* 

The principal duty of the overseers is, in conjunction 
with the churchwardens, to levy a poor rate for the 
purpose of providing such sums as may be necessary 
to meet the expense of relieving the poor, the costs of 
collecting the same, and all other expenses which are 
by various acts of parliament charged upon the poor 
rate. Out of the rate so levied they are to pay over 
from time to time all such sums as, by any order of the 
guardians addressed to them in writing according to 
the form set forth by the order of the Local Govern- 
ment board bearing date the 26th February, 1866, 
shall be directed to be provided from the poor rates of 
the parish, and to pay over such sums to such person 
or persons, at such times or places, as by the same 
order shall be directed, and to take the receipt of such 
person or persons, and to produce such order and 
such receipt as their vouchers for such payments before 
the district auditors in passing their accounts. 

If an overseer has advanced his own money for the 
maintenance of the poor, &c., he may repay himself 
during his year of office, and his successors may reim- 
burse him out of rates levied by them. And if the 
amount to be recovered by the overseers or their succes- 
sors on the rate last made before the termination of the 
year of office of out-going overseers be insufficient to 
meet the demands upon them, and the said out- going 
overseers pay the excess out of their own funds, the 
incoming overseers may recoup them, and the payment 
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will be allowed by the auditor if it appears to him thai 
the said payment in excess did not arise from the negli- 
gence or wilful action of the overseer so paying the 
excess out of his own funds (39 & 40 Vict. c. 61, 
8. 29). 

The overseers of every parish, and every collector 
acting for any parish, must make up and balance to 
the 26th March and the 29th day of September in 
each year all such books as they are required by the 
8 Vict. c. 20, to deposit for the inspection of the 
ratepayers at some house within the parish, at least 
seven days before the audit. With respect to the 
audit, an order of the Local Government Board 
directs that the overseers shall attend at the time and 
place appointed by the auditor for the audit of their 
accounts, and shall submit to the auditor all books, 
documents, appointments in writing, contracts, bills, 
orders for payment, receipts and other vouchers con- 
taining or relating to their accounts, together with 
the banker's pass-book, when the overseers keep their 
account with a banker; and the same must, at the 
time of the audit, be open to the inspection of any 
owner of property or ratepayer interested in the 
accounts, but to such extent and in such manner only 
as will not, in the judgment of the auditor, interfere 
with the audit. 

Under various statutes the overseers are also re- 
quired, within fourteen days after the appointment 
of their successors, to account to them for the rates 
received and sums paid during their period of oflSce, 
and to hand over to them any balance remaining in 
their hands. Their accounts must also be verified by 
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oath or affirmation before two justices of the peace^ 
who may entertain objections to them, allow them, 
or if unsatisfactory, disallow the whole, or any itema 
which involve an expenditure contrary to law. From 
the decision of the justices an appeal lies to the 
quarter sessions. So far as these statutes constitute s 
check upon the expenditure of the overseers, they have 
become practically inoperative since the passing of the 
7 & 8 Vict. c. 101, under which district auditors 
are appointed, but they are still in force, and out- 
going overseers must therefore be careful both to 
account to their successors within the time specified, 
and also to verify their accounts before two justices. 
The allowance of the accounts by the latter now fol- 
lows, in general, as a matter of course. 

They are to perform such duties, in connection with 
the election of guardians for the union, as may be im- 
posed upon them by any regulations of the Local 
Government Board in force at the time. 

The overseers in parishes under aboard of guardians 
or a select vestry are not to give poor-law relief other 
than that ordered by the guardians or vestry, except in 
case of absolute necessity, and then it is to be given in 
articles of necessity, and not in money. But if they 
neglect to give such temporary relief, when ordered bj 
a justice of the peace, they may be fined £5. And a 
similar penalty is imposed upon their neglect to afibrd 
medical relief, when ordered by a justice, in case 
#f urgency. The duties of overseers and church- 
wardens of parishes in unions in regard to relief are 
thus further defined by the order of the Poor-law Board 
of the 22nd of April, 1842 :— 
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Art. 1. If any overseer of the poor of any parish 
ahall^ in any case of sudden and urgent necessity^ have 
given temporary relief in articles of necessity, or, in 
any case of sudden and dangerous illness, shall have 
given an order for medical relief, the said overseer 
shall forthwith report such case in writing to the 
relieving officer of the district, or to the board of 
guardians of the union, and the amount of such relief 
or the fact of having made such order. 

Art. 2. If any overseer of the poor of any parish 
receive an order under the hands and seals of two 
justices, according to the provisions of the said act, 
directing relief to be given to any aged or infirm 
person^ without such person being required to reside 
in any workhouses, he shall forthwith transmit the 
same to the relieving officer of the district, to be laid 
before the guardians at their next meeting, that they 
may be enabled without delay to give to the relieving 
officer the necessary directions as to the amount and 
nature of the relief to be given. 

Art. 3. If any overseer receive an order for medical 
relief from any justice, in case of sudden and danger- 
ous illness, he shall, as soon as may be after complying 
with such order, report the fact of his having received 
the same, and the manner in which he has complied 
with it, in writing to the relieving officer of the dis* 
trict, or to' the board of guardians of the union. 

Overseers may take credit for all sums properly 
expended, but not for disbursements to which the 
poor rate is not properly applicable. If the overseers 
lawfully, by virtue of their office, contract a debt on 
Mcount of the parish within three months prior to th« 
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tormination of their year of office^ and the same has 
not been discharged by them before their year of office 
is determined^ such debt is payable by and recoverable 
from the succeeding overseers and chargeable upon the 
poor rate. If the debt was contracted during the year 
of office^ but more than three months prior to its ter- 
mination^ it may be paid by their immediate successors 
if the vestry and the Local (xovernment Board consent. 

Overseers wilfully disobeying the legal and reasonable 
orders of the justices or guardians^ in carrying the 
rules of the Local Government Board or the provisions 
of the Poor Law Amendment Act^ 1834^ into execu- 
tion, are liable, on conviction before two justices, to 
pay a fine of not more than £5. 

By the 7 & 8 Vict. c. 101, s. 63, if the overseers 
wilfully neglect to make or collect sufficient rates for 
the relief of the poor, or to pay such money to the 
guardians as they require, and if, by reason of such 
neglect, any relief directed by the guardians to be 
^ven be delayed or withheld for seven days, every 
such overseer is, upon conviction, to forfeit not exceed- 
ing «e20. 

And by the 12 & 13 Vict. c. 103,' s. 7, if the con- 
tribution to be made by the overseers to the board of 
guardians is in arrear, two justices may, on an appli- 
cation signed by the chairman of the board, summon 
any of the overseers, and order the amount to be levied 
by distress and sale of their goods. 

For the penalties imposed upon overseers fraudu- 
lently removing paupers, see the chapter post, upon 
Removal and Settlement. 

Overseers were formerly forbidden, under a penalty 
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of £100^ to supply provisions for the use of the poor 
of the union or parish, but the prohibition was removed 
by a recent act. 

In addition to their duties in the levying of poor 
rates and the administration of the poor laws, over- 
seers are also directed by the 6 Vict. c. 18, the 41 and 
42 Vict. c. 26 j the Representation of the People Act, 
1884 (48 Vict. c. 8), and the Registration Act, 1885, 
(48 Vict. c. 16), to perform various duties in respect of 
publishing lists of voters and of claims and objections 
in counties and boroughs. They are required to attend 
the revising barrister^s court, and are entitled to receive^ 
out of the first moneys to be collected for the relief of 
the poor of their parish or place, such a sum as i» 
allowed by the certificate of the revising barrister ii» 
respect of the expenses incurred by them in carrying 
the act into efiect. They are also bound to repay to 
the town clerk of a borough all moneys properly 
expended by him in relation to the registration of 
voters, but not any remuneration for his loss of time 
or services. 

As to their duties in connection with the burial of. 
dead bodies cast on shore from the sea, see ante, p. 2U 
It is their duty (together with the churchwardens) to 
recover possession of any house or land belonging to 
the parish, into which any person has unlawfully in- 
truded, or of which a tenant who has received due 
notice to quit refuses to surrender possession. As to 
their duty in regard to the preparation of jury lists 
see ante, p. 88. 

Under the 53 Vict. c. 5, sees. 18 &15, it is the 
duty of overseers to take steps for the confinement of 
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any lunatics wandering in their parish ; and in parishes 
where there is no relieving officer, to take steps for 
sending to any asylum other lunatics present in their 
parish, but not under proper care and control, or cruelly 
treated. And by section 20 of the same act, when it 
is the duty of the overseer to take these steps, then ifc 
the overseer is satisfied that it is necessary for the public* 
safety, or the welfare of the said lunatic that before - 
he can be brought to a justice in order to be sent 'to .. 
an asylumr, he should be placed under control, such over- 
seer "may remove the alleged lunatic to the work*' 
house of the union in which the alleged lunatic is, and 
the master of the workhouse shall, unless there is no - 
proper accommodation for the alleged lunatic in the 
workhouse for the alleged lunatic, receive and relieve 
and detain him there ; but no person shall be so de- 
tained for more than three days;^' and before the 
expiration of that time the requisite steps must be 
taken to obtain from a justice an order for the consign- 
ment of the lunatic to an asylum. 

Under the Public Health Act, 1875, the overseers of 
a parish included in a rural sanitary district are required 
(on receiving a precept from the rural sanitary autho- 
rity) to raise and pay (out of the poor rate) any contri- 
butions required from their parishes in respect of the 
general expenses of the district; and they are also, 
required to levy a separate rate in order to meet any 
special expenses, charged either upon the whole of 
their parish, or any part thereof, as a " contributory 
place/' See further as to this. Chapter XV. 

If the vestry of any parish when there is no Towa 

R 2 
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Council, Local Board, or other authority competent to 
provide the same, after due notice shall resolve that 
the overseers shall provide any fire-engine, ladder, or 
fire-escape for general use in the parish, the overseers 
must provide the same and pay out of the poor rate 
the cost thereof, and of procuring a proper place 
wherein to keep the same, and of maintaining it in a 
fit state of repair, and the charges of such persons as 
may be necessary for the use thereof, and the cost of 
suitable implements and accoutrements (30 & 31 Vict. 
c. 106s. 29). 



CHAPTER XXIX. 

OF ASSISTANT OVERSEERS AND COLLECTORS. 

The vestry may nominate assistant-overseers, with such 
salary, to be paid out of the poor rates, as they may 
deem reasonable ; the formal appointment being made 
by two justices, by warrant under their hand and seal. 

The assistant-overseer or overseers (for the vestry 
may appoint one or more) are to perform all the duties 
of overseers, and continue in office until their appoint- 
ment is revoked or they resign. 

The offices of overseer and of assistant-overseer are 
not necessarily incompatible. But no assistant-over- 
seer can be a guardian. 

On the application of the guardians of a parish or 
union, the Local Government Board may direct the 
appointment of a paid collector of rates in such parish 
or union. The appointment is made by the guardians. 
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and, in fact^ immediately such an order as that ta 
which we have just referred has been made by the 
Local Government boards the power of the vestry or 
parish officers, or any other persons than the guardians 
to appoint a collector or assistant-overseer ceases, ex- 
cept where they are appointed under a local act for a 
parish containing above 20,000 inhabitants. All col* 
lectors and assistant- overseers are (subject to the rules 
of the Local Grovemment board (to obey in all matters 
relating to the duties of overseer, the directions of the 
majority of the overseers for the parish for which they 
act. They are to give security for the performance of 
their duties to the guardians or (if there be none) to 
the overseers. 

The vestry of a district for which an assistant-over- 
seer or collector has been appointed under the order of 
the Local Government board, may, if they will, appoint 
him to discharge all the duties of an overseer, but 
this will not discharge the other overseers from their 
responsibility for the provision and supply of moneys 
necessary for the relief of the poor, or for any purposes 
for which poor rates may be made. 

The Local Government board have, with respect ta 
assistant-overseers and collectors, the same powers 
which they are authorized, as we shall see by a subse* 
quent chapter, to exercise with reference to the paid 
officers of the board of guardians. 

The duties of a collector are laid down by an order 
of the Poor Law board, dated the iTth of March, 1847» 
They are: — To assist the churchwardens in making 
and levying the poor rates ; to collect the rates ; to 
assist in filling up receipts, keeping books, and making 
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returns relating to the rates ; to produce the rate and 
other account books when required; to balance the 
rates^ and to furnish the churchwardens and overseen 
with a list of defaulters^ and under their direction to 
institute proceedings against them; to attend the 
meetings of the guardians, and obey the lawful direc* 
tions of the guardians and of the majority of the 
overseers. By a subsequent order of the 15th No- 
vember, 1867, the collector is further required to 
Jissist the overseers of tho parish for which he acts, in 
making out and serving the notices of poor rates in 
■arrear required to be made out and served by the 
Jlepresentation of the People Act, 1867. 



CHAPTER XXX. 

OP THE AUDIT OP PARISH AND UNION ACCOUNTS. 

Thb Poor Law board were, and the Local Government 
board are, authorized to combine parishes and unions, 
from time to time, into districts, for the audit of 
parochial and union accounts, relating to the adminis- 
tration of the poor law. Until 1868, the chairman 
and vice-chairman of each union in the district elected 
the auditor, but, in the year we have just mentioned, 
the power of appointing to any auditorship which 
might thereafter become vacant, was transferred to the 
Poor Law board. It is now exercised by the Local 
Government board. 

Under the District Auditors' Act, 1879 (42 Vict. 
c. 6), the liocal Government board may appoint such 
number of district auditors as they may, with the 
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•anction of the Treasury^ think necessary for the duties 
of auditing the accounts which are subject to be 
audited by district auditors, and may from time to 
time remove such auditors. The salaries of the 
4kuditors are now paid out of moneys provided by 
parliament; the exchequer being wholly or partially 
recouped by stamp duties payable by the local 
authorities on the audit of their accounts. 

The auditors have power to examine, audit, allow, or 
disallow all accounts and items in such accounts as 
come under their jurisdiction. That is to say, they 
audit the accounts of: — 1. Poor law guardians, in- 
cluding rural sanitary authorities. 2. Overseers of 
the poor. 3. Managers of school districts formed 
under the Poor Law Amendment Act, 1844. 4. The 
Metropolitan Asylums board. 5. Managers of the 
metropolitan sub-asylum district. 6. Urban sanitary 
authorities other than town councils. 7. School boardsu 
S. Churchwardens as regards rates levied under the 
Compulsory Church Rate Abolition Act,1868. 9. High- 
way boards. 10. Surveyors of highway parishes; and 
11. County Councils. 

The district auditors are empowered to charge any 
•deficiency or loss incurred by the negligence or 
misconduct of a party accounting, and to certify 
on the face of the accounts' any money, books, &c., 
found to be due from any person. Ratepayers may 
be present at the audit, and object to the accounts. 

Officers or persons who have been duly summoned,* 

* Fourteen days' notice of the audit must be given to the 
overseers by the auditor ; and it mnst also be advertised in a 
newspaper circulabing in the county. 
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not attendiDg the audit, not producing accounts and 
vouchers, or not signing such declarations as are n* 
quired, are liable to penalties. 

If the auditor certifies any sum to be due to the 
union, parish, or district from any officer whose ac» 
counts he has audited, in respect of any balance, anj 
payment illegally made by him, or any loss or deficiency 
occasioned by his negligence or misconduct, he is to 
report it to the Local Government board ; and the 
person sur-charged must pay the sum declared to be 
due from him to the treasurer of the union, &c., withiik 
seven days. If he do not, the auditor may proceed 
to recover the same by proceedings taken before two 
justices of the county where the treasurer of the union^ 
&c., resides. They have no option but to grant ft 
distress warrant to enforce the payment, unless the 
party aggrieved remove the proceedings by certiorari 
into the Queen's Bench Division, which will decide as 
to the legality of the surcharge. This court can, 
however, only decide according to the strict law of 
the case. And it is, therefore, better, when a payment 
has been made which, although not strictly legal, is 
still fair and reasonable, to take another course, 
pointed out by the 11 & 12 Vict. c. 91. Under 
that act, a party aggrieved by a surcharge on the part 
of an auditor may, in lieu of applying for a certiorari^, 
apply to the Local Government board to inquire into, 
and decide upon, the lawfulness of the reasons stated 
by the auditor. The board may then make such 
order therein as they deem requisite for determining 
the question ; and they may decide the same according 
to the merits of the case ; and if they find that any 
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disallowance or surcharge was lawfully made^ but that 
the subject-matter thereof was incurred under such 
circumstances as made it fair and equitable that it 
should be remittedi they may, by order, in writing, 
under the hand of the president, and countersigned 
by a secretary or assistant secretary, direct it to be 
remitted, upon payment of the costs (if any) incurred 
by the auditor, or other competent authority, in en- 
forcii2g such disallowance or surcharge. 



CHAPTER XXX. ' 

OF THE UNION OFFICERS. 

The Local Government board are empowered to direct 
boards of guardians to appoint such paid officers, with 
such qualifications as they think requisite, for superin* 
tending or assisting in the relief or employment of the* 
poor, and for examining and auditing, allowing or 
disallowing, accounts in the several unions, and for 
otherwise carrying into execution the acts relative to* 
the relief of the poor. The board are. also authorized 
by the 4 & 6 Wm. IV. c. 76, to specify, and direct the 
execution of, the duties of such officers, and the place» 
or limits in which the same are to be performed ; to 
direct the mode of appointment, and determine their 
continuance in office or dismissal, and the amount and 
nature of the security to be given by them. They 
may also regulate the salaries of such officers, and 
the proportion in which such parishes or unions are 
to contribute thereto. 

By sect. 48 of the same act, the liocal Government 
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board may by their order remove the master of any 
workhouse^ assistant-overseer^ or other paid officer of 
any parish or union^ upon^ or without^ the sugges- 
tion of the overseers or guardians, and may require 
another to be appointed in his room ; and the person 
so removed shall not be competent to fill any paid 
office connected with the relief of the poor, without 
the sanction of the Local Government board. And 
no person shall be eligible to hold any parochial office, 
or to have the management of the poor in any 
way, who has been convicted of felony, fraud, or 
forgery 

Under the powers conferred upon them by this and 
«ome other statutes, the Poor Law board issued cer- 
imn orders, regulating the appointment, qualifications, 
salaries, &c., of the paid officers of unions, which not 
ozdy govern these subjects, but furnish the most suc- 
cinct general view of them. We shall quote the most 
important articles of the principal order (that of the 
^th July, 1847) which relates to these leading points, 
and is now enforced by the Local Government board. 
It would be obviously impossible, in the space at our 
•oommand, to enter into the duties of each officer, which 
are specified with great minuteness in the orders of the 
board, to which those who desire further information 
must refer for an authoritative statement. 



THE APPOINTMENT OP OPnCERg. 

The guardians shall, whenever it may be requisite, 
or whenever a vacancy may occur, appoint fit persons 
to hold the undermentioned offices, and to perform the 
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duties respectively assigned to them :— -1. Clerk to tha 
guardians. 2. ^ Treasurer to the union. 8. Chaplain. 
4. Medical officer for the workhouse. 5. District 
medical officer. 6. Master of the workhouse. 7. Ma- 
tron of the'workhouse. 8. Schoolmaster. 9. School* 
mistr,ess. 10. Porter. 11. Nurse. 12. Believing 
officer. 18. Superintendent of out-door labour ; and 
also such assistants as the guardians^ with the con- 
sent of the commissioners {Le. at, present the Local 
Oovernraent board)^ may deem necessary for the effi- 
cient performance of the duties of any of the said 
officers^ &c.» 

The officers so appointed to, or holding any of^ the 
said offices^ as well as all persons temporarily dis- 
charging the duties of such offices, shall respectively 
perform such duties as may be required of them by 
the rules and regulations of the Local Government 
board in force at the time, together with all suck 
other duties conformable with the nature of their 
respective offices^ as the guardians may lawfully require 
them to perform. 

All officers are to be appointed at a. meeting of 
the board of guardians (due notice having been given 
that the appointment will be n;iade), at which three 
or more members are present, by a majority of those 

* In the consolidated orders issued to unions since 1847, 
this article proceeds as follows : — '' And the said guardians 
shall, from time to time afterwards, whenever a vacancy may 
occur, appoint a fit person, to supply such vacancy, except 
in the case of the superintendent of out-door labour, whose • 
office shall be filled as and when the guardians find it requi* 
site to employ such an officer." 
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present ; and their appointment is to be immediatdy 
notified to the Local (jovemment board. 



THE QUALIFICATION OF OFFICERS. 

Unless the consent of the Local Government board 
have been previously obtained^ no person shall hold 
the ofBce of clerk^ treasurer^ master^ or relieving 
officer^ under this order^ v^ho has not reached the age 
of twenty-one years ; no person shall hold the office 
of master of a workhouse^ or matron of a workhouse, 
having no master^ unless he or she be able to keep 
accounts ; no person shall hold the office of relieving 
officer unless he be able to keep accounts^ and unlesa 
he reside in the district for which he may be appointed 
to act^ devote his whole time to the performance of 
the duties of his office^ and abstain from following 
any trade or profession, and from entering into any 
other service ; no person shall hold the office of nurse 
who is not able to read written directions on medi- 
cines. 

No person shall be appointed to the office of 
master^ matron, schoolmaster, schoolmistress, porter^ 
or relieving officer, tinder this order, who does not 
agree to give one month's notice previous to resigning 
the office, or to forfeit one month's amount of salary, 
to be deducted from the amount of salary due at the 
time of such resignation. 

No person (except under special circumstances), is 
(under 22 Vict., c. 21, and an order of the Poor 
Law board. Dated December 10th, 1859) to hold 
the office of medical officer unless he is registered 
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under the Medical Act of 1868, and is qualified 
by law to practise both medicine and surgery in 
England and Wales, such qualification being estab- 
lished by the production to the board of guardians 
of a diploma, certificate of a degree, licence, or other 
instrument, granted or issued by a competent legal 
authority in Great Britain or Ireland, testifying to the 
medical or surgical^ or medical and surgical, qualifi- 
cations of the candidate for the office. But if it be 
impracticable to obtain an officer thus qualified resid- 
ing in the district for which he is to act, the Local 
Government board may, on the application of the 
board of guardians, permit the employment of any 
person duly licensed to practice as a medical man. 

No person shall hold the office of chaplain, under 
this order, without the consent of the bishop of the 
diocese to his appointment, signified in writing. 

The guardians may appoint and pay a Roman 
Catholic chaplain for the Roman Catholic inmates of 
the workhouse. ^ 



SALARY AND SECURITY. 

The guardians are to pay to the officers or assis- 
tants appointed under this order such salaries or remu- 
neration as the Local Government board may, from 
time to time, direct or approve. Every treasurer, 
master, matron of a workhouse in which there is no 
master, or clerk, and every other officer whom the 
guardians shall so require to do, shall give the bond 
of two sureties, or of a guarantee society (expressly 
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anthorised by statute), as security for the faithful per* 
formance of their duties^ 



THE DISMISSAL AND SUSPENSION OP OPPICERS. 

The Local Government board are authorized to sus- 
pend or dismiss any of these officers ; and without their 
consent the guardians can dismiss none but a porter, 
nurse, assistant, or servant. 

The guardians, may, however, at their discretion 
supend from the discharge of his or her duties, any 
master, matron, schoolmaster, schoolmistress, medical 
officer, relieving officer, or superintendent of outdoor 
labour; and the guardians shall, in case of every 
such suspension, forthwith report the same, together 
with the cause thereof, to the commissioners ; and if 
the Local Government board remove the suspension of 
such officer by the guardians, he or she shall forthwith 
resume the performance of his or her duties. 

If any officer or assistant appointed to or holding 
any office or employment under this order, be at any 
time prevented, by sickness or accident, or other suffi- 
cient reason, from the performance of his duties, the 
guardians may appoint a fit person to act as his tempo-» 
rary substitute, and may pay him a reasonable compen- 
sation for his services ; and every such appointment 
shall be reported to the commissioners as soon as the 
same shall have been made. 

When any officer may die, resign, or become legally 
disqualified to perform the duties of his office, the 
guardians shall, as soon as conveniently may be after 
such death, resignation, or disqualification, give notice 
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thereof to the Local Oovernment boards and proceed to 
make a new appointment to the office so vacant^ in the 
manner prescribed by the above regulations. 

In every case not otherwise provided for by this 
order, every officer shall perform his duties in person, 
and shall not entrust the same to a deputy, except with 
the special permission of the Local Government board 
on the application of the guardians. 



SUPERANNUATION ,OF OFFICEKS. 

The guardians of any union or parish, and the 
trustees or overseers of any parish incorporated under 
B local act, may now, with the consent of the Local 
Government board, grant to any officer whose whole time 
has been devoted to the service of the union or parish^ 
and who has become incapable of discharging the duties 
of his office with efficiency by reason of permanent 
infirmity of mind or body, or of old age, upon his 
resigning or otherwise ceasing to hold his office, an 
annual allowance, not in any case exceeding two-thirds 
of his then salary, whether computed according to a 
fixed sum, or to a poimdage ; and such superannuation 
allowance is to be charged to the same fund as that ta 
which the salary would have been charged if the person 
had remained in office. 

No grant of a superannuation allowance is, however^ 
to be made without one month's previous notice in 
writing being given to every guardian, &c., of the 
union or parish of the proposal to make such grant, 
and of the time when it is to be brought forward. 

No officer is to be entitled to a superannuation 
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allovvtince on the ground of age, unless he has corn* 
pleted the full age of sixty years, and has served as 
an officer of some union or parish for twenty years at 
least.* 

To a medical officer, the guardians may, with the 
aissent of the Local Government board, grant a super- 
annuation allowance, notwithstanding that he has not 
devoted his whole time to the union or parish ; and if 
any officer seek a superannuation allowance from a 
board of guardians or from the overseers of a parish, 
service by him as a registrar of marriages, or under any 
Df the provisions of the Sanitary Acts as defined by 
the Public Health Act of 1876 will not (39 & 40 
Vict. c. 61, s. 17) operate to prevent his obtaining the 
same. 

CHAPTER XXXII. 

OF THB RELIEF OF THE POOR. 

The destitute poor are relieved at the expense of and 
in the union where they are settled, or from which 
they are irremovable.f The funds necessary for the 
purpose are furnished by the overseers of the several 
parishes, who provide, by laying rates, the sums 
required for the purpose by the board of guardians 
t)f the union, or by the select vestry in cases where 
the administration of the poor law is vested in such a 
Ijody by any local act. The cost of relief is now 

* See on the subject of the superannuation of officers the 
S7 & 28 Vict. c. 421, the 29 & 30 Vict. c. 113, the 30 & 31 
Vict. c. 106, and the 33 & 34 Vict. c. 94. 

t As to Settlement andlvremovabUitj, see Chapter XXXTV 
;fQsi. 
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charged upon what is called the ** common fund *' of 
the union, i.e, a fund to which each parish of the 
union contributes in proportion to its assessment* 
Out of the same fund is also defrayed the cost of the 
relief given to any poor person becoming chargeable 
to a union, being a destitute wayfarer or wanderer or 
foundling,* as well as the cost of burial of such person 
dying within the union. 

The administration of the relief is under the direc- 
tion of the board of guardians of the union, or of the 
select vestry (when such a body exists), but it must 
take place subject to and in accordance with any rules 
and regulations which the Local Government board may 
issue upon the subject. There are> indeed, certain 
special cases in which relief may be given or ordered 
by the overseers and justices of the peace, which will 
be found noticed in the chapters devoted to these 
ofiScers. The Local Government board have issued 
orders to many unions and parishes for the establish- 
ment of relief committees. The guardians may form 
committees fiom their own body, assigning to each 
such committee the superintendence over the whole oi 
any portion of the district allotted to one of the relieve 
ing oflBcers of the union. When such committees are 
appointed it is their duty to hear and decide upon all 
applications for relief from the district committed to 
their charge. 

While all destitute paupers are entitled to relief^ it 

* Tida extends to a destitute child under the age of twelve^ 
who is deserted by both parents, or by its surviving parent, 
and who is not in the care 6r custody of some relative, 
guardian, or friend, and whose settlement is not known. 

s 
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has been enacted by the 12 & 13 Vict. c. 103, s. 16 
(in order to provide against persons improperly be- 
coming chargeable)^ that when a pauper has in his 
possession or belonging to him any money or valuable 
security, the guardians of the union or parish within 
which he is chargeable may take and appropriate so 
much of such money or the produce of such security, 
•or recover the same as a debt before auy local courts 
AS will reimburse them for the amount expended by 
them, whether on behalf of the common fund or of 
;any parish^ in the relief of such pauper during twelve 
months prior to such taking and appropriation, or 
proceeding for the recovery thereof (as the case may 
be) ; and in the event of the death of any pauper 
having in his possession or belonging to him any 
money or property, the guardians of the union or 
parish wherein he dies may reimburse themselves the 
•expenses incurred by them in and about the burial of 
«uch pauper and his maintenance at any time during 
the twelve months previous to his decease. And by 
the 39 & 40 Vict. c. 61, s. 23, if a pauper is entitled 
to any annuity or periodical payment the trustee or 
other person bound to make such payment may from 
time to time pay to the board of guardians the cost 
of relief given to the pauper. And when guardians 
incur any expenses in the relief of a pauper lunatic 
being a member of a benefit or friendly society, and as 
such entitled to receive any payment, they may recover 
from him or his executors, administrators, or assigns, 
in case of his death, the sum so expended, and the 
managing body of such society, after notice from the 
club to the board of guardians, served previously to 
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the money being paid over, is required to pay tlie same 
to the said guardians^ and is exonerated on payment 
thereof from any further liability. If a trustee^ 
manager, or other person declines to make any pay- 
ment the justices in petty sessions, if satisfied that it 
is right under all the circumstances to do so, may 
make an order upon him to pay the amounts then 
clue to the guardians at once, and to pay from 
time to time in future as the liability in respect of the 
relief occurs. This clause is not, however, to take 
effect unless the guardians or their relieving officer 
have declared the relief to be given on loan, nor in 
respect of any relief granted contrary to the rules 
and orders made under the authority of the statutes 
in that behalf. And by the 42 Vict. c. 12, s, 4, the 
provision we have just quoted with reference to friendly 
«ocietie8 is not to apply to any moneys which a pauper 
or pauper lunatic, having a wife or other relative 
dependent upon him for maintenance, may be entitled 
to receive as a member of a friendly or benefit society; 
and even when a pauper or pauper lunatic has no wife 
or relative dependent upon him the guardians are not 
to claim the cost of his relief from any benefit or 
friendly society of which he is a member, unless they 
not only declare the relief to be given on loan, but 
•within thirty days thereof notify the same in writing 
to the secretary or trustees of the society or branch of 
which the pauper is a member. 

The leading division of persons requiring relief is into 
— impotent and able-bodied poor. The impotent poor 
are such as^ from age or physical disability^ are unable 

to work ; the able-bodied are such as are not subject to 

s 2 
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■ach incapacity. The former may be relieved by the 
guardians, at their discretion, either in the workhoode 
or by out-door relief. 

The relief of the able-bodied poor is regulated 
minutely by the orders of the Poor Law board, from 
which, however, the overseers or guardians may, in 
cases of emergency, depart, with the approval of the 
commissioners. The following is the the order (dated 
December 21, 1844) with respect to the relief of such 
persons in unions which have provided adequate work- 
house accommodation. 

Art. I. Every able-bodied person, male or female, re» 
quiring relief from any parish within any of the said 
unions shall be relieved wholly in the workhouse of the 
said union, together with such of the family of every 
such able-bodied person as may be resident with him or 
her and may not be in employment, and together with 
the wife of any such able-bodied male person, if she be 
resident with him ; save and except in the following 
cases : — 

1st. Where such person shall require relief on account 
of sudden and urgent necessity. 

2nd. Where such person shall require relief od 
account of any sickness, accident, or bodily or mental 
infirmity affecting such person or any of his or her 
family. 

3rd. Where such person shall require relief for the 
purpose of defraying the expenses, either wholly or ia 
p«rt, of the burial of his or her family. 

4th. Where such person, being a widow, shall be in 
the first six months of her widowhood. 

6th. Where such person shall be a widow, and have 
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m legitimate child or children depcDdent upon her and 
incapable of earning his, her, or their livelihood, and 
no illegitimate child bom after the commencement of 
her widowhood. 

6th. Where such person shall be confined in any 
gaol or place of safe custody. 

7th. Where such person shall be the wife or child 
of any able-bodied man who shall be in the service of 
Her Majesty as a soldier, sailor, or marine. 

8th. Where any able-bodied person, not being a sol- 
dier, sailor, or marine, shall not reside within the 
anion, but the wife, child, or children of such person 
shall reside within the same, the board of guardians, 
according to their discretion, may afford relief in the 
workhouse to such wife, child, or children, or may 
allow out-door relief for any such child or children 
being within the age of nurture and resident with the 
mother within the union. 

Art. II. In every case in which out-door relief shall 
he given on account of sickness, accident, or infirmity 
to any member of the family of any able-bodied male 
person resident within any of the said unions, or to 
any member of the family of any able-bodied male 
person, an extract from the medical officer^s weekly 
report (if any such o^cer shall have attended the case), 
stating the nature of such weakness, accident, or infir* 
mity, shall be specially entered in the minutes of the 
proceedings of the board of guardians of the day on 
which the relief is ordered or subsequently allowed. 
But if the board of guardians shall think fit, a certifi- 
cate, under the hand of the medical officer of the' 
onion, or of the medical practitioner in attendance on 
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the party^ shall be laid before the boards stating the 
nature of such sickness^ accident, or infirmity, and a 
copy of the same shall be in like manner entered in the 
minutes. 

Art. III. No relief shall be given from the poor 
rates of any parish comprised in any of the said 
anions to any person who do^s not reside in some 
place within the union ; save and except in the follow- 
ing cases :— 

1st. Where such person being easually within Mich 
parish shall become destitute. 

2nd. Where such person shall require relief oa 
account of any sickness, accident, or bodily or miental 
infirmity affecting such person or any of his or her 
&mily. 

3rd. Where such person shall be entitled to receive 
relief from any parish in which he may not be resident 
under any order which justices may by law be autho^ 
rized to make. • 

4th. Where such person, being a widow, shall be in 
the first six months of her widowhood. 

5th. Wbere such person is a widow who has a legi- 
timate child dependent oli her for support, and no ille« 
gitimate child bom after the commencement of her 
widowhood, and who, at the time of her husband'^ 
death, was resident with him in some place other than 
the parish of her legal settlement, and not situate in 
the union in which such parish may be comprised. 

6th. Where such person shall be a phild under the 
age of sixteen, maintained in a workhouse or establish- 
ment for the education of pauper childrenj and not 
stuate within the union. 
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7th. Where such person shall be the wife or child, 
residing within the union^ of some person not able* 
bodied and not residing within the union. 

8th. Where such person shall have been in the re» 
eeipt of relief from some parish in the union at some 
time vithin the twelve calendar months next preceding 
the date of the order^ being settled in such parishj and 
not resident within the union. 

Art, IV. Whiere the. husband of any woman is be* 
yond the seas^ or in custody of the law^ or in confine- 
ment in a licensed house or asylum as a lunatic or 
idiot, all relief which the guardians give to his wife or 
her children shall be given to such woman in the same 
jnanner and subject to the same conditions as if she 
were a widow. 

The following order regulates the administration of 
relief in unions unprovided with adequate* workhouse 
accommodation. 

Art I. Whenever the guardians allow relief to any 
able-bodied male person out of the workhouse, one- 
half, at least, of the relief so allowed shall be given in 
articles of food or fuel, or in other articles of absolute 
necessity. 

Art. II. In any case in which the guardians allow 
relief for a longer period than one week to an indi- 
gent poor person, resident within their union or parish, 
without requiring that such person shall be received 
into the workhouse, such relief shall be given or ad- 
ministered weekly, or at such more frequent periods aa 
they deem expedient. 

* Adequate, that is, to the reception of all persons at ih« 

} requiring relief. 
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Art, III. It shall not be lawful for the guardians^ 
or their officers, to establish any applicant for relief in 
trade or business ; nor to redeem from pawn, for any 
such applicant, any tools, implements, or articles ; nor 
to purchase and give him any tools, &c^ except articles 
of clothing or bedding when urgently needed, and 
such articles as are mentioned in Art. I. ; nor to pay, 
directly or indirectly, the expense of his conveyance 
(except in certain cases) ; nor to give money to or on 
his account for the purpose of effecting any of the 
above objects ; nor to pay, wholly of in part, the rent 
of his house or lodging, nor to apply any portion of 
the relief erdered in payment of such rent; but this 
article does not apply to any shelter or temporary lodg- 
ing procured for a poor person in case of sudden or 
urgent necessity or mental imbecility. 

Art. IV. is in effect the same as Art. III. of the order 
just quoted, relating to the relief of paupers in places 
where there is adequate workhouse accommodation. 

Art. V. No relief shall be given to any able-bodied 
male person while he is employed for wages or other 
hire or remuneration by any person. 

Art. VI. Every able-bodied male person, if relieved 
out of the workhouse, shall be set to work by the guar- 
dians, and be kept employed under their direction and 
superintendence so long as he continues to reoeive re- 
lief. 

Art. VII. contains exceptions to the preceding ajr* 
tides similar to those contained in the first article of 
the previous order. 

Art. X. If the guardians shall, upon consideration 
of the special circumstances of any particular caae| 
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deem it expedient to depart from any of the above 
regulations (except Art. III.)> and within twenty-one 
days report the same and the grounds thereof to the 
Poor Law boards the relief given before an answer to 
their report has been returned shall not be deemed to 
be contrary to the provisions of this order ; and if the 
Poor Law board approve of such departure, and notify 
such approval to the guardians^ all relief given after 
such notification in accordance with such approval 
Bhall be lawful. 

The guardians may give any relief sanctioned by 
these oiders, by way of loan (orders of December 21^ 
1844, and December 14, 1852), and provision is made 
for the recovery thereof, either by proceedings before 
two justices (11 & 12 Vict. c. 43, s. 90), or in the 
county court (11 & 12 Vict. c. 110, s. 8). 

Although the guardians must, in the first instance, 
relieve all destitute poor persons chargeable to the 
union or any parish thereof, any relief given to such 
persons as are "old, blind, lame, or impotent or 
unable to work,'' may, under the 43 Eliz. c. 2, s. 6, 
be recovered, either wholly or in part, by the order of 
two justices, from the parents, the grandfathers or 
grandmothers, or the children of such persons, if 
these are able to pay it. But no relief given to 
persons who are able to work can be recovered from 
their relations. If any person who is liable refuses to 
pay any sum so assessed upon him by the justices, he 
is liable to a penalty of 20s. a month, and may also 
be indicted. 

Husbands are bound to maintain their wives^ and 
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fathers or mothers their children, if they are able.* All 
relief given to or on account of the wife, or to or on 
account of any child or children under the age of six- 
teen, not being blind or deaf and dumb, is considered 
as given to the husband of such wife or to tne father 
of such child and children, as the case may bo. And 
in like 'manner, all relief given to or on account of any 
child or children under sixteen of a widow is considered 
as given to the widow. In both cases the relief given 
may be recovered from the person to whom it is con- 
sidered to be given : and in both the relations may 
also be proceeded against under the 43 Eliz. c. 2, s. 6, 
as already mentioned. And if a husband, father, or 
mother absconds from his or her place of abode, 
leaving any wife or child chargeable to the poor rates, 
such deserters may be punished as rogues and vaga- 
bonds, and any goods, profits of land, &c., of which 
they may be in possession, or to which they may be 
entitled, may be seized, by order of two justices, and 
(after confirmation of the order by the sessions) may 
be disposed of to reimburse the parish for providing for 
such wife, &c. 

By the Married Woman's Property Act, 1882 (45 
& 46 Vict. c. 75, s. 20), if the husband of any woman 
having separate property becomes chargeable to any 
union or parish the justices having jurisdiction therein 
may in petty sessions, upon the application of the 

* And if a man marries a woman having a child or children 
at the time of such marriage, whether legitimate or illegiti- 
mate, he is liable to maintain such child or children, and is 
chargeable with all relief granted to them until the age ot 
iizteen or the death of their mother. 
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guardians^ issue a summons against the wife, and make 
and enforce an order against her for the maintenance 
of her husband. And by sec. 21 of the same act, a 
married woman having separate property is rendered 
subject to the same liability for the maintenance of hi» 
children and grandchildren as the husband is by law 
subject to for the maintenance of her children and 
grandchildren. 

A soldier of the regular army is now (44 & 45 
Vict. c. 68, s. 145) liable to contribute to the main* 
tenance of his wife and children, whether legitimate 
or illegitimate, to the same extentt as if he was not a 
soldier ; but no execution in respect of such liability can 
issue against his person, pay, arms, clothing, &c., nor i» 
he liable to be punished for deserting or neglecting to> 
maintain such wife or children. But for the purpose 
of such maintenance or relief the Secretary of State 
may order a stoppage of 6d. from the daily pay of a 
non-commissioned officer not below the rank of Ser- 
jeant, and 3^. from the daily pay of any other soldier. 

If relief is given to any Greenwich or Chelsea pen- 
sioner, or to any one he was bound to maintain, the 
Secretary of War may order such relief to be repaid 
out of his pension, but so that it shall not exceed one- 
half of his pension, when it has been advanced to his 
wife or one child whom he is bound to maintain, nor 
more than two-thirds of such pension when advanced 
to his wife and one or more such children. The whole 
of his pension may be absorbed in the repayment of 
relief granted to himself. 

"When a married woman being lunatic is duly re- 
moved to an asylum the justices may (39 & 40 Vict. 
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e. 61| 8. 20), on the application of the guardians^ order 
the hasband to maintain her or contribute to her 
maintenance in such asylum. 

We ought^ perhaps, here to notice briefly the law with 
xespect to the maintenance of one class of persons — 
illegitimate children. The mother of any such child, 
«o long as she is unmarried or a widow, is bound to 
maintain it until it attains the age of sixteen. She 
may, indeed, obtain aid from the putative father under 
an order of affiliation ; and after her death, or if she 
be incapacitated, and the child then become charge- 
able to the parish from the neglect of the putative 
father to make the payments mentioned in the order, 
the guardians may enforce the order in the same way 
as the mother might have done, and may obtain from 
the justices an order for the payment of the allowance 
awarded by the affiliation order to such relieving or 
other officer of the union as they may appoint. More- 
over, if an illegitimate or bastard child becomes charge- 
able to a union or parish the guardians may themselves 
(36 Vict, c 9, s. 5) take out a summons against the 
putative father, and thereupon the justices may make 
an order on him for the payment of a sum weekly, or 
otherwise towards the relief of the child during such 
time as it is chargeable. This order is not to be made, 
and if made is to cease (except for the recovery of 
arrears), whenever the mother of the child (who is not 
relieved from the liability to maintain it) herself ob- 
tains an order. We have already seen that a man 
marrying a woman having an illegitimate child is 
iiound to maintain it as part of his family until it 
attains the age of sixteen, or until the death of its 
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mother. And the marriage of the latter relieves the 
putative father^ during her life and that of her husband^ 
from all liability under any order of affiliation which 
may have been made upon him. 

Poor persons nay be enabled or assisted to emigrate 
under the following conditions : — 

1st. The overseers and ratepayers of any parish duly 
convened may^ subject to the approval of the Local 
Government boards direct that a sum of money not • 
exceeding half the annual poor rate for the previous- 
three years shall be raised or borrowed (in the latter 
case it must be repayable in a period not exceeding 
five years), out of or upon the security of the poor 
rates, in aid of any fund or contribution for defraying 
the expenses of the emigration of poor persons settled 
in the parish. And such fund, when raised, must be 
applied in accordance with the rules and orders of the 
Poor Law board (4 & 5 Will. IV. c. 76, s. 62). 

2nd. Guardians may, with the con&eat of the Local 
Government board, and in accordance with these regu- 
lations, procure or assist in procuring the emigratioic 
of persons rendered irremovable by the 9 & 10 Vict»- 
c. 66 and subsequent statutes (see post, Chapter 
XXXI v.), the cost to be charged upon the common 
fund of the union (11 & 12 Vict. c. 110, s. 6). 

3rd. The guardians may, with the order and subject 
to the rules of the Local Government board, and with- 
out the assent of a meeting of ratepayers and over- 
seers^ expend not more than i£10 each in promoting 
the emigration of poor persons settled in a parish of 
the union ; such sum to be charged to the parish of 
lettlement, but not to be expended without the consent 
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€f the guardian (or^ if more than one, the majority of 
the guardians) of that parish (12 & 13 Vict. c. 103, 
••20). 

4th. Guardians are empowered, subject to the orders 
and rules mentioned in the last paragraph^ to defray 
the cost of the emigration of poor orphans or deserted 
children having no settlement^ or whose settlement is 
unknown, but who are chargeable to the unioD. As 
♦ they are chargeable to the common fund of the union, : 
the assent of the guardians of any particular parish 
will not be necessary. The consent of the orphan, 
signified before the justices in petty sessions, is neces- 
sary before his emigration can take place. 

If a boy, not already an apprentice to the merchant 
service, who or whose parent is receiving relief, is 
desirous of serving in the navy the guardians may (39 
& 40 Vict. c. 61, s. 28) pay the expense of forwarding 
him for approval by the proper authority, and for 
providing outfit, &c. And by 32 & 33 Vict. c. 63, 
8. 13. the guardians may, with the consent of the 
Local Government board, purchase, hire or otherwise 
acquire and fit up a ship for training boys to the sea 
service. 

The guardians of certain unions mentioned in the 
schedule to an order issued by the Local Government • 
board on the 26th November, 1870, may board-out i 
pauper children in homes beyond the limits of their own 
district, provided that they have entered into arrange- 
ments, approved by the Local Government board, with 
two or more persons called the boarding-out committee, 
for the purpose of finding and superintendiDg such 
houses. Although the operation of this order is at 
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present confined to a certain (but considerable) num« 
ber of unions^ there is no doubt that any union from 
which it might be really desirable to board-out chil 
dren, would have little difficulty in getting included 
in it. 

The guardians may, under the control and subject 
to the rules, &c., of the Local Government board, let 
allotments of land to poor persons, but it is sufficient 
to allude to their possession of the power, as it is never, 
or hardly ever, put in operation. Under the Educa* 
tion Act of 1876 (39 & 40 Vict. c. 79), the Board 
of Guardians are authorized and required to assist 
persons to pay their children's school fees, and on the 
other hand to insist that the children of persons re- 
ceiving out-door relief shall attend school. By sec. 10, 
if a parent not being a pauper is by reason of poverty 
unable to pay the ordinary fee for his child at a public 
elementary school, the guardians of his parish if satis- 
fied of his inability are to pay the fee, not exceeding 
3d. a week, or so much thereof as he cannot pay.* And 
by sec. 40, when out-door relief is given by way of 
weekly or continuing allowance to the parent of a child 
between five and fourteen, or to such child, it must be 
made a condition for the continuance of such relief 
that elementary education shall be provided for the 
child. The guardians are to, give such further relief, 
if any, as may be necessary to enable the child to 
attend a school selected by his parent. The guardians 
must not, however, give any relief to a parent to 

* The parent is not by reason of any payment under this 
section to be deprived of any franchise right or privilege, or 
to be subject ti) any disability or disqualification. 
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enable him to pay more than the ordinary fee payable 
at the school he selects^ or more than the fee (Sd. a 
week) which they can enable a parent to pay in any 
other case. 

We have now to speak of a particular class of poor 
persons, called casual poor. " Casual poor/' in the 
words of a writer on the subject, " are those who in con- 
sequence of accident, calamity, or any other circum- 
stance, require immediate parochial relief, and thus 
become a burthen upon the funds of the parish in 
which they may happen to be at the time when the 
necessity for such relief arises, although their settle- 
ment is elsewhere. The parish officers must relieve 
them, and they are not removable to their legal settle* 
ment while detained by the effect of snch accident, 
&c. ; nor can the relief given to the casual poor be 
recovered from the parish to which they belong, or from 
any others than the parish where they are, even in the 
case of continued illness, unless such parish or persons 
have expressly promised to pay.'* (See nho post p. 270). 

We can only briefly notice the subject of pauper 
lunatics ; referring those who desire further informa- 
tion to the '^ Lunacy Act, 1890.'"* Under that 
act, pauper lunatics resident in a union, or being^ 
wandering and at large there, who are proper person? 
to be sent to an asylum, are to be sent there by the 
guardians, the order of a justice being first obtained, 
and being founded upon proper medical testimony. 
But nothing in the act (sect. 22) is to prevent any 
relation or friend from keeping such lunatic under 
his own care, if he satisfies the justice or the visitora 
* 53 Yict c. B. 
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of the asylum in which the lunatic is intended to b^ 
placed that he will be properly taken care of. The 
cost of maintaining a pauper lunatic in an asylum is 
to be defrayed by any union in which he was settled, 
or from which he was irremovable, at the time of hia 
being sent to the asylum ; or if he is in neither of 
these categories, then his maintenance is to be charged 
to the county or borough rate of the county or borough 
in which he was found.* On the other hand, the 
guardians of any union may (sect. 26), with the 
consent of the Local Government board and the Com- 
missioners in Lunacy, receive into the workhouse 
any chronic lunatic not being dangerous (who 
may have been removed to a lunatic asylum, and 
selected by the manager of the asylum, and certified 
by him to be fit and proper so to be removed)^ 
upon such terms as may be agreed upon between 
the guardians and the committee or visitors of the 
asylum. 

The guardians may provide for the reception, jnain- 
tenance, and instruction of any adult pauper being 
blind or deaf and dumb, in any hospital or institution 
established for the reception of persons suffering under 
such infirmities, and may pay the charges incurred in 

* This is subject to one exception. If a panper Innatio 
is sent from a borough, wholly or partly comprised within a 
union or parish, to any licensed house, or registered hospital, 
the guardians are only liable for the amount which would 
have been paid for the lunatic in a county asylum ; all extra 
expenses are to be paid by the town council (39 & 40 Yict 
c. 61, 8. 26). But it is provided that this section shall not 
apply to any borough which has provided or contributed to 
the provision of a Pauper Lnnatio Asylum. 
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the conveyance of such pauper to and from tha 
institution^ as well as those incurred io[ his main* 
tenance, support, and instruction. They may also 
send children of the same unfortunate classes to 
appropriate schools. 



CHAPTER XXXIII. 

OF THE WORKHOUSE. 

The Local Government board may, by writing und^ 
their hand and seal, with the consent in writing (1) 
of a majority of the guardians of any union formed 
under the Poor Law Amendment Act, 1834 ; or (2) of 
a majority of the select vestry or guardians elected in 
any parish under a local act — order the erection of a 
workhouse in any union or parish not previously 
provided with such a building. And without such 
consent, they may direct any existing workhouse to be 
enlarged or altered at a cost nc^ exceeding one-tenth of 
the average annual amount of the rates raised for the 
relief of the poor in such parish or union for three 
years ending the E^siter next preceding the raising of 
such money. The guardians of a union paay also 
without the order but with the consent of the Local 
Government board, enlarge, alter, or improve their 
workhouse, at a cost not exceeding ^500. The over- 
seers or guardians may borrow the money necessary 
for such erection or alteration, • and may charge the 
future poor rates of the parish or union with the 
amount of the money borrowed. The principal sum. 
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wbether raised within the year or borrowed, is in no 
case to exceed two-thirds of the aggregate amonnt of 
poor rates raised daring the three years ending at the 
Easter next preceding the raising of sucli money* (but 
when the site is within any municipal borough, or 
without five miles from the outward boundary thereof^ 
Hhe cost of such site may be added), and any loan or 
money borrowed for such purposes must be repaid 
either (1) by thirty equal annual payments of the 
principal sum borrowed, with the interest on the 
balance remaining unpaid each year, or (2) by such 
equal annual payments as, reckoning principal and 
interest together, will repay the sum borrowed within 
thirty years — as the guardians with the consent of the 
Local Government board may determine. Workhouses, 
or other property of a poor*law union, may be sold or 
exchanged by and with the concurrence of the same 
authorities. And the guardians may, with the consent 
of the Local Government board, hire or take on lease^ 
temporarily or for a term of years not exceeding five^ 
any land or building for the purposes of the relief of 
the poor and the use of the guardians or their officers. 
When the workhouse of any union or parish is 
governed by the rules and orders of the Poor Law 
or Local Gk)vemment board, the guardians of the 
union or parish to which it belongs may in the case 
of the overcrowding of the workhouse of any other 
union or parish, or the prevalence or any reasonable 
apprehension of imy epidemic or contagious disease;^ 
or in or towards carrying out any legal resolution for 

* Parishes or unioDs within the metropdlitau district, and 
the parish of Liverpool, are released from this restrietioii. 

t2 
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the emigration of poor persons^ with the consent of 
the Local Government board, receive, lodge, and 
maintain in the first-mentioned workhouse, upon term» 
to be mutually agreed upon by the respective boards 
of guardians, any poor person belonging to such other 
parish or union. And when in any union or parish 
there is a workhouse or building having adequate 
provision for the reception, maintenance, and educa- 
tion of poor children, and there is more accommoda- 
tion therein at any time than the guardians of such 
union or parish require for the poor children of their 
own union or parish, such guardians may, with the 
consent of the Local Government board, contract with 
the guardians of any other union or parish, any part of 
which is not more than twenty miles from such work- 
house, for the reception, maintenance, and instruction 
therein of any poor children under the age of 16, 
chargeable to such other union or parish, being 
orphans, or deserted by their parents, or whose 
parents or surviving parent consent. Moreover, 
by 25 and 26 Vict., c. 43, the guardians 
may send children to certain schools supported 
by voluntary subscriptions and certified as therein 
mentioned. 

Workhouses are to be conducted and managed in 
accordance with such rules, orders, and regulations 
as the Local Government board may from time to 
time make upon the subject. 

Paupers are to be admitted in some one of the 
following modes only : — ^By a written or printed order 
of the board of guardians, signed by their derk. By 
a provisional^ written^ or printed order, signed by a 
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relieving officer or an overseer. By the master of the 
workhouse (or daring his absence^ or inability to act, 
by the matron), without any order, in any case of 
sudden or urgent necessity. Provided, however, that 
the master may admit any paup'er delivered at the work* 
bouse under an order of removal to a parish in the 
union. No pauper is to be admitted if the order for 
bis admission bears date more than six days before its 
presentation. 

On admission, paupers are to be thoroughly cleansed, 
and are also to be submitted to the examination of 
the medical officer, in order that, if necessary, they 
may be placed in the sick or lunatic wards. No 
greater number are to be admitted into any ward than 
are, from time to time, sanctioned by the Local Grovem- 
tnent board. 

The paupers are, as far as possible, to be classed 
«s follows^ each class being kept in a separate 
ward : — Class I. Meii infirm through age or any other 
cause. Class II. Able-bodied men, and youths above 
the age of fifteen years. Class III. Boys above the 
age of seven and under that of fifteen. Class lY. 
Women infirm through age or any other cause. 
Class y. Able-bodied women, and girls above, the age 
of fifteen. Class YI. Girls above the age of seven 
years and under that of fifteen. Class YII. Children 
under seven years of age. 

The guardians are, so far as circumstances will 
admit, to subdivide any of these classes with reference 
to the moral character or behaviour or the previous 
habits of the inmates, or to such other grounds as 
mav seem expedient. 
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Nothing in this order is to eompel the gaardianfi 
to separate any married couple, both beiDg paupers 
of the first and fourth classes respectively, provided 
the guardians shall set apart for the exclusive use ol 
every such couple a sleeping apartment, separate from 
that of the other paupers. And by the 10 & 11 Vict. 
c. 109, s. 23, when, two persons, being husband and 
wife, both of whom are above the age of sixty years^ 
are received into a workhouse, they are not to be com- 
pelled to live separate and apart from each other* 
Further, by the 39 & 40 Vict. c. 61, s. 13, when 
either husband or wife is infirm, sick, or disabled by 
any injury, or above the age of sixty years, it is 
lawful for the board of guardians, in their discretion^ 
to permit such husband and wife to live together, but 
every such case must be reported forthwith to the Local 
Government board. 

Paupers of certain classes may be employed in at^ 
lending upon or superintending those of others. 

Casual poor wayfarers admitted by the master or 
matron, are to be kept in a separate ward of the work* 
house, which the guardians are required to provide 
in such manner and to furnish in such a way as the 
liocal (rovemment board may direct. They must also 
be admitted, dieted, set to work, and discharged in 
conformity with the regulations prescribed by the 
Local (jovemment board.*. The inmates of the 
workhouse must be dieted according to the dietary 

* See further as to the casual poor ^ost, p. 275. 
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table which may be prescribed for the qw of the work- 
house, and no pauper is to have or consume any liquor 
or any food or provision other than is allowed in the 
said dietary table, except on Christmas-day or by the 
direction of the medical officer, who is authorized to 
direct such diet as he may deem requisite for any 
pauper. And if any pauper requires the master or 
matron to weigh the allowance of provisions served out 
at any meal, the master or matron shall forthwith 
weigh such allowance in the presence of the pauper 
complaining and of two other persons. 

The clothing to be worn by the paupers in the 
workhouse is to be made of such materials as the 
board pf guardians may determine. 

The paupers of the several classes shall be kept 
employed according to their capacity and ability; and 
the boys and girls who are inmates of the workhouse 
must, for three of the working hours at least every 
day, be instructed in reading, writing, arithmetic, and 
the principles of the Christian religion, and such other 
instruction must also be imparted to them as may fit 
them for service and train them to habits of usefulness, 
industry, and virtue. 

The "religious difficulty*' in workhouses is now 
met by a series of clauses in tbe 31 & 32 Vict, c, 
122, which we shall give in full in consequence of the 
interest attaching to the subject, and the disputes to 
which it frequently gives rise : — 

16. The officer for the time being acting as the msftoi 
oi a workhouse, or as the master or superintendent of a 
district or o^er pauper school, shall keep a register of 
the religious creed of the pauper inmates of such wof k 
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house or school separate £rom all other registers, in such 
form and with such particulars as shall be prescribed 
by the Poor Law board,* by an order under their seal, and 
shall, as regards every inmate of such workhouse or 
school, at the date to be fixed by such order, and subse- 
quently upon the admission of every inmate therein^ 
make due inquiry into the religious creed of such in- 
mate, and enter such religious creed in such register. 
Sec. 17. In regard to any child in the workhouse or school 
under the age of 12 years, whether either of its parent! 
be in the workhouse <v not, or whether it be an orphan 
or deserted child, the master or superintendent shall 
enter in such register as to the religious creed of suoh 
child, the religious creed of the father, if the master 
or superintendent know, or can ascertain the same by 
reasonable inquiry, or if the same cannot be so ascer- 
tained, the creed of the mother of such child, if the 
same be known to the said master or superintendent, 
or can be by him in like manner ascertained ; and 
the creed of an illegitimate child under the said age 
shall be deemed to be that of its mother, when that 
can be ascertained. 

Sec. 18. If any question shall arise as to the correctness 
of any entry in such register, the Poor Law board may, 
if they thiok fit, inquire into the circumstances of 
the case, and determine such question by directing 
such entry to remain or be amended, according to their 
judgment. 

Sec. 19. Every minister of any denomination officiating in 
the church, chapel, or other regbtered place of religious 
worship of such denomination which shall be nearest 
to any workhouse or school, or any ratepayer of any 
parish in the union, shall be allowed to inspect the 
register which contains the entry of the religious 
creed of the inmates, at any time of any day, except 
Sunday, between the hours of ten before noon and four 
after noon. 

♦ Whenever the words "Poor Law board" occur in theio 
olausei^ we must now read " Local Qovemment board." 
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Am. to. Such minister may, In accordance with iadl 
regulations as the said board shall approve of, or 
bj their order prescribe, yisit, and instruct any in- 
mate of such workhouse or school entered in such 
register or belonging to the same religious creed as such 
minister belongs to, unless such inmate, being aboT« 
the age of 14, and after having been visited at least once 
by such minister, shall object to be instructed by him. 

(Seo. 21. Every inmate for whom a religious service accord- 
ing to his own creed shall not be provided in th« 
workhouse, shall be permitted, subject to regulations 
to be approved of or ordered by the Poor Law board, 
to attend at such times as the said board shall allow, 
some place of worship of his own denomination within 
a convenient distance of the said workhouse, if therd 
be such, in the opinion of the board: Provided that 
the guardians may, for abuse of such permission pre- 
viously granted, or on some other special ground^ 
refuse permission to any particular inmate, and shall 
in such case cause an entry of such refusal, and the 
grounds thereof, to be made in their minutes. 

Sec 22. No child, being an inmate of a workhouse or sach 
school as aforesaid, who shall be regularly visited by a 
minister of his own religious creed for the purpose of 
religious instruction, shall, if the parents or surviving 
parent of such child, or in the case of orphans or de- 
serted children, if such minister make request in writ- 
ing to that effect, be instructed in any other religious 
creed, or be required or permitted to attend the ser- 
vice of any other religious creed than that entered in 
such register as aforesaid, except any child above the 
age of 12 years who shall desire to receive instruction 
in some other creed, or to attend the service of any 
other religious creed, and who shall be considered by 
the Poor Law board competent to exercise a judgment 
on the subject. 

Sec. 23. The act of the 25 <fe 26 Vict. c. 43, and seo. 14 ef 
the Poor Law Amendment Act of 1866,* shall apply tc 

• As to the first of these enactments, see ante, p. 268. The 
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Illegitimate tut well as to legitimate oidldien ; andirlth 
legaid to illegitimate children, the consent of th« 

. mother, if she has the care, castodj, or possession of 

ihe child, shall be suffident for the purposes of theie 

Mts; and in case of a deserted child or an orphan 

■ "' iikidd, on behalf of whom no relative, next of kin, 

' step-parent, or god-parent shall make application, th« 
poor-law board may exercise the power conferred upon 
them by sect. 14 of the said act of 1866, upon being 
satis^ed that ther« is reasonable ground for so domg. 

. In the absence of any order to the contrary by the 
board of guardians^ any pauper may quit the work- 
house upon giving to the master or (during his absence 
pr inability to act) the matron^ a reasonable notice of 
his' wish to dp so; and in the event of any able-bodied 
pauper having a family so quitting the house, the 
whole of such family shall be sent with him, unless 
the guardians shall, for any special reason, otherwise 

second is as follows : — "That if the parent, step-parent, 
nearest adiilt male relative, or next of kin of any child not 
belonging to the established church, relieved in a workhouse 
or in a district school, or in case there should be no parent, 
step-parent, nearest adult relative, or next of kin, then the 
god-parent of such child, makes application to the said board 
[i. e., the Local Government board], in that behalf, the board 
may, if they think fit, order that such child shall be sent to 
some school established for the reception, maintenance, and 
education of children of the religion to which such child shall 
be found to belong, and duly eertified by the Poor Law board 
under the statute 25 <lr 26 Vict. c. 43, and the guardians of 
the union to which such child shall be chargeable, shall, accord- 
ing to the terms of such order, cause the child to be conveyed 
to such school, and pay the costs and charges of the main- 
tenancej lodging, clothing, and education of the said child 
therein; and all the provisions- of the said statute shall fortb- 
with apply to the said child." 
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direct^ and such directions sliall b^ io conformity 
with the regulations of the commissioners with re- 
spect to relief in force at the time* But under the 
84 & 85 Vict. c. 108, s. 4,* the guardians of any 
union- may direct that any pauper inmate of the 
workhouse, or the paupers of any class therein, shall 
be detained in the workhouse, after giving notice to 
quit the same, for times not exceeding the limited 
periods hereinafter mentioned, that is to say :— 

1* If the pauper has not previously discharged him- 
self from the workhouse within one month 
before giving the notice, twenty-four hours ; 

2. If he has discharged himself once or oftener 
within such month, forty-eight hours ; 

8. If he has discharged himself more than twice 
within two months before giving the notice, 
seventy-two. hours. 

Under the Casual Poor Act, 1882 (45 & 46 Vict* 
a. 36, B. 4)> a casual pauper is not entitled to discharge 
himself firom a casual ward before nine o'clock in the 
morning of the second day following his admission, 
nor before he has performed the work prescribed for 
him ; and when a casual pauper has been admitted oa 
more than one occasion during one month, into the 
casual ward of the same union,t be is not entitled to 
discharge himself before nine o'clock in the morning 
of the fourth day after his admission : and he may at 

• This section does not apply to casnal paupers. 

t In determining the number of admissions of a casnal 
panper, every casnal ward in the metropolis is to be deemed ft 
casual ward of the same union* 
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any time daring that interval^ be removed by any 
officer of the guardians^ or by a public constable^ to the 
workhouse of the union^ and be required to remain in 
such workhouse for the remainder of the period of 
bis detention. In computing the number of days 
during which a casual pauper may be detained under 
ihis seqtiou, Sunday is not to be included. 

Any pauper who — (1) absconds or escapes from or 
leaves any casual ward befo]:e he is entitled to dis- 
charge himself therefrom; or (2) refuses to be re- 
moved to any workhouse or asylum under the provi- 
sions of this act; or (3) absconds or escapes from 
or leaves any workhouse or asylum during the period 
for which he may be detained therein ; or (4) refuses 
or neglects, whilst an inmate of any casual ward, 
workhouse or asylum, to do the work or observe the 
regulations prescribed; or (5) wilfully gives a false 
name, or makes a false statement for the purpose of 
obtaining relief, is deemed an idle and disorderly per* 
son within the meaning of sect. 3 of the 5 Gep. lY. 
c. 83. And every pauper who— (1) commits any of 
the offences before mentioned after having been pre- 
viously convicted as an idle and disorderly person ; or 
<2) wilfully destroys or injures his own clothes, or 
damages any of the property of the guardians, is 
adeemed a rogue and vagabond within the meaning of 
sect. 4 of the same act. The master or porter of 
the workhouse may, without any warrant, take such 
offending pauper before a magistrate, who is authorized 
to punish him b/ fine or imprisonment on summary 
conviction. 

No work except the necessary household work and 
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cooking shall be performed by the inmates of a work- 
house on Sunday^ Good Friday^ and Christmas-day. 

Prayers shall be read before breakfast and after 
supper every day^ and divine service shall be performed 
every Sunday in the workhouse (unless the guardian? 
with the consent of the Local Government boards other- 
wise direct)^ at which all the paupers shall attend, 
except the sick, persons of unsound mind^ the young 
children^ and such as are too infirm to do so; provided 
that those paupers who may object so to attend on 
account of their professing religious principles differ- 
ing from those of the Established Churchy shall also be 
exempt from attendance. 

Disorderly and refractory paupers are to be pun. 
ished by alteration of diet or confinement. The con* 
finement is only to be inflicted by order of the guar- 
dians^ unless the refractory conduct is accompanied 
with certain circumstances of aggravation^ when the 
master of the workhouse may^ on his own authority, 
place a pauper in confinement for not more than twelve 
hours. 

No corporal punishment shall be inflicted upon 
adults of either sex^ upon female children^ or upon 
male children above the age of fourteen. Nor shall 
corporal punishment be inflicted upon any other male 
child^ except by the schoolmaster or master of the 
workhouse. 

The introduction of spirits or fermented liquor into 
ft workhouse^ either by a pauper or any other person, 
without the order in writing of the master^ is pun- 
ishable^ on conviction before the justices, with fine or 
imprisonment. 
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Paupers absconding with clothes^ the property of 
the guardians^ may also be imprisoned. 

We have also seen (see fln*^, Chapter XXVII.) 
that the justices of the peace have the power to visit 
and inspect workhouses. But in addition to this^ it 
is directed by the rules and orders of the Poor Law 
board, that the guardians shall appoint one or more 
visiting committees from their own body ; and each 
of such committees shall carefully examine the work- 
house or workhouses of the union, once in every week 
at the least ; inspect the last reports of the chaplain 
and medical of&cer ; examine the stores ; afford, so far 
as is practicable, to the inmates an opportunity of 
making any complaints, and investigate any complaints 
that may be made to them. 

The guardians are, once at least in every year, and 
as often as may be necessary for cleanliness, to cause 
all the rooms, wards, offices, and privies belonging to 
the workhouse to be limewashed. And they are to 
cause the workhouse, and all its furniture and appur- 
tenances, to be kept in good and substantial repair ; 
and, from time to time, to remedy without delay any 
such defect in the repair of the bouse, its drainage, 
warmth, or ventilation, or in the furniture or fixtures 
thereof, as may tend to injure the health of the in- 
mates. 
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CHAPTER XXXIV. 

OP SETTLEMENT AND REMOVAL. 

Part L — Settlements. 

" A SETTLEMENT is the right acquired in any one of 
the modes pointed out by the poor laws to become a 
recipient of the benefit of those laws in that parish or 
place which provides for its own poor, where the right 
has been last acquired/'* Until the year 1865, the 
place to which a pauper was chargeable, and in which 
he had a right to relief, was the parish where he had 
gained his settlement in the manner we shall presently 
proceed to explain. In that year, however, an act 
(28 & 29 Vict. c. 79) was passed, which enlarged the 
area of chargeability from the parish to the union. 
Although a pauper is still, in strictness, settled in a 
particular parish, the cost c^ his relief or maintenance 
is borne by the union, upon the common fund of 
which it is imposed, as we have already seen. For 
most practical purposes, therefore, he may be said to 
be settled in a union ; and, as we shall presently see, 
he can only be removed from the union where he re- 
sides when he becomes chargeable, when the parish 
of his settlemer.t is in some other union. He is, then, 
removed from anion to union, and not, as before the 
year 1865) from parish to parish. 

A settlement is acquired — 1. By birth. 2. By 
parentage. 3. By marriage. 4. By apprenticeship. 
5. By renting a tenement. 6. By payment of rates. 

Steer's Parish Law, by Hodj^soo. 
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7. By an estate. 8. By residence in a parish for three 
years. 

1 . Bi/ Jir/A.— Every person is primd facie entitled 
to a settlement in the place where he is born. But 
this he only retains until he is proved to have another^ 
derived from his parents^ or acquires one for himself 
in any of the modes we shall presently describe* 
Ille^timate children born before the 14th August, 
1834, indeed^ were not entitled to derive a settlement 
from their parents. Bat by the New Poor Law Act, 
those bom after that date follow the settlement of 
their mother until they are sixteen years of age. And 
by 39 & 40 Vict. c. 61^ s. 85^ an illegitimate child 
retains its mother^s settlement until it acquires one of 
its own. 

2. By parentage, — Every child born in wedlock 
takes the settlement of its father or its widowed 
mother,^ a& the case may be, and follows that settle- 
ment until the age of sixteen. Whatever settlement the 
child then has it retains until it acquires one for itself. 
If it does not acquire a settlement for itself^ or if a 
female does not derive a settlement from her husband, 
and it cannot be shown what settlement such child or 
female derived from the parent without inquiring into' 
the derivative settlement ol such parent {ue, any 
settlement by parentage or marriage)^ such child or 
female is deemed to be settled in the pariah in which 
he or she was bom. 

* If the mother marries again, her children will not take 
the settlement of the second husband. They will retain the 
last settlement which the mother had as a ** widow/' untilf 
thej acquire one for themselves. 
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3. By marriage. — The following are the rules gene- 
rally applicable to settlements by marriage : — 1. A 
woman marrying a man with a known settlement shall 
follow it, even whether she lived there with him or 
not. 2. A wife cannot gain a new settlement for her- 
self during coverture, or complete one which her hus- 
band did not live long enough to obtain. 3. A woman 
marrying a' man without a known settlement retains 
her maiden settlement. 

4. By apprenticeship, — This settlement is created 
by the 3 & 4 William and Mary, c. 1 \, s. 8, which 
enacts ** if any person shall be bound an apprentice 
by indenture, and inhabit in any town or parish, such 
binding and inhabiting shall be adjudged a good 
settlement.'^ 

A child cannot be bound apprentice under the age 
of seven. All indentures apprenticing a child to a 
chimney-sweeper under the age of ten years are void; 
and we have already seen that no child can be bound 
apprentice by parish officers till the age of nine. 

A good settlement may be gained by apprenticeship 
to almost any occupation ; thus this privilege was held 
to be obtained in one case where a female was bound 
to the wife of a day labourer to learn the art of a 
housewife. There is, indeed, one exception to this : — 
no settlement can now be acquired by apprenticeship 
to the sea service, or to any householder exercising the 
trade of the seas as a fisherman or otherwise. 

The contract must, to give a settlement^ be one of 
tq/preniiceship. No settlement will be given by one 
of mere hiriny and service. The distinction between 
the two may be thus stated : — If the contract has foi 

u 
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its object the mstruction of the party who is to learn, 
it is a contract of apprenticeship ; but if the principal 
object be a service to be performed to the master, it is 
a hiring and service^ although the master is also to 
teach and the servant to learn some particular art or 
trade. 

The binding of an apprentice must take place by 
deed duly stamped, &c. But no technical expressions 
are essential to its validity, provided the parties show 
clearly that they intend to create the relation of master 
and apprentice. 

Something more than mere apprenticeship is, how- 
ever, necessary to confer a settlement. The apprentice 
must, during the term for which he is bound, inhabit 
some parish for forty days, under the indenture, i.e. in 
the character of an apprentice, and in some way or 
other in furtherance of the objects of the apprentice- 
ship. The inhabitancy is where the apprentice sleeps, 
and the settlement is gained there, although the ser- 
vice may be in another parish. The forty days need 
not be consecutive. But when the apprentice resides 
alternately in two parishes, the settlement is gained 
where he lodges for the last forty days of the term. 
And when it is said that the inhabitancy is where the 
apprentice sleeps, this must be understood of a place 
where he sleeps under the indenture, or by the direc- 
tion of his master. If he be allowed, as a matter of 
indulgence^ to sleep in another parish than that in 
which his service takes place, he will acquire no settle- 
ment in the former. 

Service with a third party during the term of ap- 
prenticeship is suflBcient, if it be with the master's 



OF SETTLEMENT AND REMOVAL. 283 

consent^ or with the consent of any person to whom 
the master has assigned the indenture. 

Indentures maj be discharged: — 1. By application 
of either party to two justices or to the quarter ses- 
sions. 2. By death or bankruptcy of the master. 
8. By the apprentice attaining his majority. 4. By 
consent. 

5. By renting a tenement. — ^The method by, and the 
conditions under, which a settlement by renting a tene- 
ment in a parish can be obtained, have varied so fre- 
quently since the statute 13 & 14 Gar. II. c. 12,8. 1, 
by which it was first established, that it is quite impos- 
sible for us to follow it through its modifications. It 
will probably be sufficient if we go back for a period of 
over fifty years. By the 1 Wm. IV. c. 18, it was 
enacted that, from and after the 30th of March, 1831, 
no person shall acquire a settlement in any parish or 
township maintaining its own poor by or by reason of 
a yearly hiring of a dwelling-house or building, or of 
land, or of both, as in the said act expressed, unless 
such house or building or land shaU be actually occu- 
pied under such yearly hiring in the same parish or 
township by the person hiring the same for the term of 
one whole year at the least, and unless the rent for the 
same, to the amount of £10 at the least shall be paid 
by the person hiring the same. The words in italics 
are most material, for it has been decided, in reference 
to them, that no settlement of this kind can now be 
gained where any portion of the premises in respect of 
which it is claimed have been under-let by the claimant. 
A.nd by the 4 & 5 Wm. IV. c. 76, s. 66 (the New 

Poor Law Act), no settlement can be acquired or com- 

u 2 
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pleted since the 14th of Augast, 1834^ by occupying 
R tenement, unless the person occupying the same hat 
been assessed to the poor-rate, and has paid the same 
in respect of such tenement for one year. Where the 
rate is imposed on the tenement (though the name of 
the party rated is not mentioned in the rate), and it 
is demanded of and paid by the occupier, that is a 
sufficient assessment of him.^ 

6. By payment of rates, — This settlement is now 
practically the same as the last, with one important 
exception. Although it is necessary, in order to gain 
it, chat a claimant should have occupied a tenement to 
the value of £10, under a yearly hiring, paid parochial 
rates and taxes in respect of it, &c., the fact that he 
has under-let a portion of it will not (so that he has 
iiimself paid rent to the amount of £10) disqualify him 
from claiming a settlement in virtue of the payment of 
all parochial rates that have been charged upon him 
during his occupancy. It is necessary, however, in 
order to complete his title to a settlement of this kind, 
that he should have resided in the parish forty days 
after the payment of rates. 

7. By estate. — ^Whenever a person acquires an estate 
in land (whether it be freehold, copyhold, or lease* 
hold) by descent, devise^f by marriage, or by a gift '^ in 
consideration of natural love and affection,^' what» 
ever be its value, and he resides on it, or in the same 
parish in which it is situate, for forty days, he gains, and 

• Where the yearly rent exceeds j810, payment to the ex- 
tent of £10 will suffice; but it must in all cases be by th« 
person renting. 

t I.e. By a will. 
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ftithough he parts with it immediately afters ards^ ha 
retains^ a settlement in that parish. But if he obtains 
the estate hy purchase, then, unless the purchase-money 
bond fide paid for it amounts to dE30 or upwards, he will 
only gain and retain a settlement in respect of his 
ownership so long as he actually resides upon and oc- 
cupies the estate. Immediately he ceases to do so, the 
settlement also ceases, and he may be removed (if 
chargeable to the poor rate) to the parish of his last 
previous settlement. 

And with respect to settlements of this kind, whe- 
ther the estate is gained by descent, devise, marriage, 
or gift, or is acquired by purchase, and whatever be 
its value, the 4 & 6 Wm. IV. c. 76, s. 68, enacts that 
bo person shall retain any settlement gained by virtue 
of any possession of an estate, or interest in any 
parish, for any longer time than such person shall in- 
habit within ten miles thereof; and in case any person 
shall cease to inhabit within such distance, and there- 
after become chargeable, such pauper shall be liable to 
be removed to the parish wherein, previously to such 
inhabitancy, he may hawe been legally settled; or in 
ease he may have, subsequently to such inhabitancy, 
gained a legal settlement in some other parish, then to 
such other parish. The effect of this section, there- 
fore is, that if a person once removes more than ten 
miles from the parish containing his estate, his settle- 
ment in respect of such estate ceases, and he can only 
renew it by a fresh residence of forty days in the 
parish, while still owner of the property in respect of 
which he claims. 

And it must also be remarked that, although a resi- 
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dence of forty days in the parish is requisite to confer^ 
in virtue of an estate, a settlement which will continue 
after a person has ceased to reside upon or own it^ no 
man can be removed from his own estate (whatever its 
value) while he resides upon it. 

8. By Residence.— By 39 & 40 Vict. c. 61, s. 34, 
when any person has resided for the term of three 
years in any parish in such a manner and under such 
circumstances in each of such years as would^ in accor- 
dance with the several statutes in that behalf^* render 
him irremovable^ he will be settled therein until he 
acquires a settlement in some other parish by a like 
residence or otherwiscf 

A person competent to acquire a settlement by his 
or her own act is at any given time settled in the parish 
where he or she last acquired a settlement : a later — so 
long as it continues — supersedes an earlier settlement. 

Part^II. — Removal. 
The law of settlement confers upon persons, under 
the conditions we have just stated, the right to receive 
relief in the unions which comprise the parishes of their 
settlement ; the law of removal authorizes magistrates 
to remove persons chargeable to the poor rates from 

• See as to this Part II. of the present chapter. 

f It has been held under this section that a person who 
had resided in a parish for three years, bat whose residence 
therein had ended before the passing of this act, did not 
acquire a settlement under the section ; but that a person 
who had resided for the three years and had continued to 
reside until the passing of the act, but during the period 
subsequent to the three years was in recei;/t of parochial 
lelieff did acquire a settlement. 
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the union in wfaieh they have become so chargeable to 

the unions which comprise the parishes where they 
have obtained a settlement^ in order that they may 
there receive the relief to which they are entitled. 
Formerly, the two laws were exactly correlative; in 
other words^ a person residing and becoming charge- 
able in a parish where he was not settled, was, under 
mil circumstances, liable to be removed to a parish in 
which he was settled. Various statutes have, however^ 
introduced exceptions to this rule, and there are now 
several classes of persons who cannot be removed from 
the unions in which they reside, although they have 
no settlement there. Indeed, since the act of 1865, 
which reduced to a single year the period of residence 
requisite to confer the right or privilege of irremov- 
ability, the exceptions may now be said to be the rule. 
So few persons become chargeable within the first twelve 
monthi of their residence in a foreign union, that re- 
movals have, in fact (as was intended by the framers 
of the act), been reduced within the narrowest limit. 

The most important acts in regard to this subject 
arc the 9 & 10 Vict. c. 66, the 24 & 25 Vict. c. 55, 
and the 28 & 29 Vict. c. 79. Read together, they 
enact that no person is to be removed, nor is any 
warrant to be granted for the removal of any per- 
son, from any union in which he has resided for one 
year next before the application for the warrant; 
and it is provided that ^' the residence of a person in 
any part of a union shall have the same effect in re- 
ference to the provisions of the said section [9 & 10 
Vict. c. 66, 8. 1], as a residence in any parish.^' * The 

^ ^ In the case of any poor penon hereinbefore chargeable^ 
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residence must have been eontinnous. ''If there be a 
break in the residence, the privilege of irremovability 
ceases. There has been a great deal of discussion as 
to what will constitute a break of residence; but the 
result of the case seems to be^ that so long as the 
pauper has the power and intention of returning to 
the parish, and is absent therefrom voluntarily and for 
a mere temporary purpose, his residence there will 
continue, so as to confer irremovability. Thus where 
the pauper, being out of work, went to his place of 
settlement to seek for employment, leaving his wife 
and family at the lodgings where he had previously 
resided, and was employed for about six weeks by the 
overseers of his place of settlement, after which he 
returned to his lodgings and resided there with his 
family until an order of removal was obtained, it is 
held, that the circumstances showed an intention of 
returning on the part of the pauper, and that his 
absence is no break of residence. When, however, the 
absence is under a contract for service, and the party 
has no intention of returning, unless events over which 
he has no control occur, as where he only intended to 
return if he quitted the service, which he had no desira 
to do, this is a break of residence/' * 

Imprisonment, whether it be in or out of the union 

or hereafter becoming chargeable, in any parish comprised in 
a union, not being the parish of his settlement, the period of 
time during which he shall have resided in the parish of the 
settlement, if in the same union, shall not be excluded in ths 
computation of the time of residence required to render him 
exempt from removal under the statutes above referred ioJ" 
87 & 28 Vict. c. 106, 8. 1. 
* Steer's Parish Law, by Hodgson. 
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%here the pauper has resided for a year^ and whether 
it be upoti a criminal charge or for a civil debt, or con- 
fiDemeot in a lunatic asylum, does not operate as a 
break of that residence. But the time during which 
such person is in prison, or is serving Her Majesty as a 
soldier^ marine, or sailor, or resides as an in-pensioner 
in Greenwich or Chelsea hospitals, ot is confined in a 
lunatic asylum, or is a patient in a hospital, or during 
which he receives relief from any parish, or is wholly 
or in part maintained by any rate or subscription 
raised in a parish in which he does not reside, not 
being a bond fide charitable gift, is, for all purposes, 
to be excluded from the computation of the time above 
mentioned. 

The following are other cases of irremovability : — 
No woman residing in any parish with her husband 
at the time of his death is to be removed, nor is any 
warrant to be granted for her removal, from such 
parish for twelve calendar months next after his death, 
if she BO long continue a widow. When a married 
woman has been deserted by her husband, and has 
after her desertion resided for one year in such a 
manner as would, if she were a widow, render her 
exempt from removal, she will not be liable to removal 
from the parish wherein she is resident unless her 
husband return to cohabit with her. No child under 
the age of sixteen, whether legitimate or illegitimate, 
residing in any parish with its father or mother, step- 
fiE^her or stepmother, or reputed father, is to be re- 
moved, nor is any warrant to be granted for its re* 
moval, from any parish in any case where such father^ 
be, may not be lawfully removed from such parish. 
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Where a child under the age of sixteen years^ residing 
irith its surviving parent^ is left an orphan^ and such 
parent has at the time of his death acquired an 
exemption from removal by reason of a continual 
residence^ such orphan will^ if not otherwise irr - 
movable^ be exempt from removal in like manner 
and to the same extent as if it had then acquired 
for itself an exemption from removal by residence. 
Whenever a person has a wife or children having no 
other settlement than his own^ such wife and children 
are to be removable whenever he would be removable, 
and not removable when he would not be removable. 
A wife cannot be removed from a husband, whether he 
have a settlement or no. And by the 9 & 10 Vict. c. 
66, s. 4, no warrant is to be granted for the removal of 
any person becoming chargeable in respect of relief 
made necessary by sickness or accident, unless the 
justices granting the warrant state therein that they 
are satisfied that it will produce permanent disability.* 
Subject to these exceptions, any persons coming to 
reside in any union in which they are not settled, and 
becoming chargeable to the poor rates there, may be 
removed by an order or warrant of two justices 
(granted upon the application of the guardians of such 
union) to the parish or union where they were lai^ 
legally settled. The power of removal is thus rendered 
dependent upon two conditions: — 1st. The pauper 
must have come to what we may call the foreign union 
for the purpose of residing there. Persons who have 

* Blindness is a sickness producing permanent disability 
within this clause. Whether or no lunacy is, is a doubiM 
point. 
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not come' there with that intention^ but are detained 
there by sickness, accident^ or casoalty, and thus 
become chargeable to the rates, are not removable* 
2nd. Before a person can be removed, he must be in 
actual receipt of relief. Persons convicted of felony, 
or convicted under the 6 Geo. IV. c. 83, s. 20, of 
being idle and disorderly persons, or rogues and 
vagabonds, are to be deemed actually chargeable to 
the place in which they reside, and removable there- 
from. 

The removal is to be made to the union comprising 
the parish or place where the pauper was last legally 
settled. It is to be made by or under the direction 
of the guardians of the union to which he has become 
chargeable, who may employ any proper person to 
remove and deliver him in the union to which he is 
removed. The pauper is not to be removed until 
notice of the order (with other documents) has been 
sent to the guardians of the union to which he is to be 
removed, unless they previously, by writing under their 
hands, agree to submit to the order; nor ia he to be 
removed if they apply for ^ copy of the depositions 
upon which the order is founded, until fourteen days 
after the depositions have been sent. And if within 
the above twenty-one days, or the further period of 
fourteen days, such latter guardians give notice of 
their intention to appeal to the quarter sessions against 
the order, the pauper cannot be removed until after 
the time for prosecuting the appeal has expired, or if 
it be duly prosecuted, until after it has been finally 
determined. 

The pauper is to be delivered at the workhouse of 
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the union to which he is removed* And it is an 
indictable offence to refuse to receive paupers duly 
removed. 

And by the 9 & 10 Vict. c. 66, and the 14 k 16 
Vict. c. 105, if any officer of any parish or union, 
with intent to cause any poor person to become 
chargeable to any parish to which he was not then 
chargeable, conveys him out of the parish for which 
such officer acts, or causes or procures him to be so 
conveyed, or makes any offer or promise, or uses any 
threat to induce any poor person to depart from such 
parish, and if, in consequence of such conveyance or 
departure, any poor person becomes chargeable to any 
parish to which he was not chargeable, such officer, 
on conviction before two justices, is to forfeit for 
every such offence a sum not exceeding £5, nor les's 
than 40s. 

Every person returning in a state of vagrancy, and 
becoming chargeable to a union, parish, &c., from 
which he has been lawfully removed, unless he pro- 
duce a certificate acknowledging him to be settled 
in some other union or parish, is to be deemed an 
idle and disorderly person, and may be punished 
accordingly. 

It only remains to notice, in connection with this 
part of our subject, the principal provisions of the 
laws regulating the removal of Scotch, Irish, Sec,, 
paupers. Under the 8 & 9 Vict. c. 117, s. 1, if any 
person bom in Scotland or Irelan d or the Isle of Man, 
Scilly, Jersey, or Guernsey, and not settled in England, 
becomes chargeable to any parish in England by reason 
of relief given to him or herself, or to his wife, or any 
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legitimate or bastard child^ such person^ nis wife, and 
any child so chargeable^ are liable to be removed 
respectively to Scotland, Ireland, &c., and if the 
guardians of such parish or of any union in which it 
is comprised, or, where there are no such guardians, 
the overseers of such parish, complain to two or more 
justices in petty sessions* assembled^ or to a stipeu* 
diary magistrate, or to a Metropolitan police magis- 
trate, they or he may, if such person do not attend 
voluntarily, summon him to come before two justices 
at a time and place named in the summons, who may 
hear and examine into the complaint ; and if it appear 
that such person is liable to be removedj* as aforesaid^ 
and if they see fit, they may issue a warrant under 
their hands and seals, to remove him forthwith at the 
CX])ense of such union or parish. 



CHAPTER XXXV. 

OF PARISH APPRENTICES. 

The binding of parish apprentices is now regulated 
by the consolidated order of the Poor Law board of 
the 24th July, 184-7, which contains the following 
regulations : — 

No child under the age of nine years, and no child 
(other than a deaf and dumb child) who cannot read 
and write his owi name, shall be bound apprentice by 
the guardians. 

• 25 & 26 Vict c. 113, s. 1. 

f The ground of irremovability applicable to English 
paupers, are eqaally so where the persona proposed to be 
removed are Scotch, Irish, &c. 
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No child shall be so bound to a person who is not 
ft housekeeper,, or assessed to the poor rate in his own 
name, or who is a journeyman or person not carrying 
on trade or business on his own account, or who is 
under the age of twenty-one; or who is a married 
woman.* 

No premium other than clothing for the apprentice 
shall be given upon the binding of any petson above 
the age of sixteen years, unless such person be suffer- 
ing from some permanent bodily infirmity, such as 
may render him unfit for certain trades or sorts of 
work. 

No apprentice shall be bound by the guardians for 
more than eight years. 

No person above fourteen years shall be so bound 
without his consent. And no child under the, age o| 
sixteen years shall be so bound without the consent of 
the father of such child, or if the father be dead, or 
disqualified to give such consent as hereinafter pro- 
vided, or, if such child be a bastard, without the con- 
sent of the mother, if living, of such child. Pro- 
vided, that where such parent is transported beyond 
the seas, or is in custody of the law, having been 
convicted of some felony, or, for the space of six 
calendar months before the time of executing the 
indenture, has deserted such child, or for such 
space of time has been in the service of Her Ma- 

• The 3 & 4 Yict. a 85, s. 2, prohibits the apprenticing any 
child to a chimney sweeper, and all snch indentures are to 
be void. No indenture is valid if it requires work to be done 
underground by a boy under ten or girl of any age in a 
colliery, or by a boy under twelve or a girl of any age in a 
metalUferous mine. 
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jesty in any place out of the kingdom^ such parent, 
shall be deemed to be disqualified as hereinbefore 
stated ; and if it be the mother, no such consent shall 
be required. 

No child shall be bound to a master whose place of 
business whereat the child is to work and live is more 
than thirty miles from the place at which the child is 
residing at the time of the proposed binding, or at the 
time of his being sent on trial to such master ; unless 
in any particular case the commissioners shall, on 
application to them, otherwise permit. 

If the proposed master reside out of the union, but 
in some other union or parish under a board of guar- 
dians, the guardians shall, before proceeding to effect 
the binding, communicate in writing the proposal to 
the guardians of such other union or parish, and request 
to be informed whether such binding is open to any 
objection ; and if no objection be reported by such 
guardians within the space of one calendar month, or 
if the objection does not appear to the guardians pro- 
posing to bind the child to be sufficient to prevent the 
binding, the same may be proceeded with, and when 
the indenture shall have been executed, the clerk of the 
guardians who executed the same shall send notice 
thereof in writing to the guardians of the union or 
parish wherein the said apprentice is to reside. 

Other articles prescribe the mode of executing the 
indenture and the stipulations to be inserted in it, at 
too great a length, however, to be given here. One of 
the most important is, that the master shall covenant, 
under a penalty, not to assign or cancel the indenture 
without the consent of the guardians under their com- 
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mon seal previously obtained, and to pay to the said 
guardians all costs and expenses* that they may incur 
in consequence of the said apprentice not being sup- 
plied with medical or surgical assistance by the master, 
in case the same shall at any time be requisite. 

The indenture shall be made subject to the following 
provisoes.: — 

1. That if the master take the benefit of any act 
for the relief of insolvent debtors, or be discharged 
under any such act, such indenture shall forthwith be- 
come of no further force or effect. 

2. That if, on a conviction for a breach of any one 
of the aforesaid covenants and conditions before a jus- 
tice of the peace, the guardians who may be parties to 
the said indenture declare by a resolution that the in* 
deiiture is determined, and transmit a copy of such 
resolution under the hand of their clerk, by the post or 
otherwise, to the said master, such indenture, shall, ex- 
cept in respect of all rights and liabilities then accrued, 
forthwith become of no further force and effect. 

Nothipg contained in this order is to apply to tne 
apprenticing of poor children to the sea-service.* 

It will be observed, that under the above order a 
covenant is to be inserted in every indenture of the 
description to which we are now referring, that the 
apprentice is not to be assigned or transferred to a new 
master without the consent of the guardians. 

* The apprenticing children to the sea-service by oyer- 
seers or guardians is now regulated by the 17 & 18 Vioti 
c lOi, 88. UI-5. 
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